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LORD CHIEF-JUSTICE COCKBURN. 


LEXANDER JAMES EDMUND | the reports were collected was of great and 


COCKBURN, the late Lord Chief- | substantial merit. 
| engaged on several contests before election 


Justice of England, was descended from a 


He was consequently 


Scotch family of great antiquity, which held | committees, and in 1834 was made a mem- 


lands of the Crown in the reign of David II. | 


| 
| 


Sir William Cockburn obtained a grant of | 


the lands and barony of Langton in 1595, 


and his son, William Cockburn, Esq., was | 
| the subject of briefs. 


created a baronet of Nova Scotia in 1627. 
From him the late Chief-Justice descended 
in male line. His father, Mr. Alexander 
Cockburn, was some time Envoy Extraordi- 
nary and Minister Plenipotentiary to Co- 


| 
| 
| 
| 


lumbia, and married a daughter of the | 


Vicomte de Vignier. 
The late Sir Alexander Cockburn was 


born on Dec. 24, 1802, and was privately | 


educated, partly abroad and partly in Eng- 
land. He owed to this early training, and 
to the French parentage of his mother, a 


remarkable acquaintance with foreign lan- | 


guages. French he spoke with great purity ; 
and he was familiar with Spanish, German, 
and Italian. In 1822 he became a member 
of Trinity Hall, Cambridge, and in his sec- 
ond year gained prizes for the best exercises 
in English and Latin. He took his degree 
in law in 1829, and was at once elected a 
fellow of his college, — a dignity which, with 
its emolument, he held for many years. In 
1825 he had been admitted a member of the 
Middle Temple, and was called to the bar on 





Feb. 6, 1829, and went on the Western Cir- | 
| July 12 Mr. Cockburn received the Solicitor- 
| Generalship. 


cuit and the Devon Sessions. ; 
Soon after the Reform Bill was passed, he 
commenced, with Mr. Rowe, the publication 
of the reports of the decisions which arose 
out of that measure ; and the volume in which 
7 


' course. 


ber of the Municipal Corporations Commis- 
sion. In 1841 he received his silk gown, 
and his practice became large and profitable. 
He showed at this time a great tenacity on 
He always insisted on 
having his fee with his brief ; and the story 
is told that when a brief for an election com- 
mittee was ready for delivery but the fee was 
not forthcoming, the parties, on the assembly 
of the committee, found themselves without 
their counsel, who, observing that “a man 
might as well play for nothing as work for 
nothing,” had gone off to the Derby. 

In 1847 Mr. Cockburn was a candidate 
for Southampton on advanced Liberal prin- 
ciples. His success in the House of Com- 
mons was conspicuous. He did not attempt 
to take it by storm ; he spoke little at first, 
and then only on subjects which came within 
the range of his profession ; and three years 
passed before he had an opportunity of dis- 
playing his ability as a debater. But when 
the chance came he was ready for it. In the 
session of 1850 a vote of confidence in the 
foreign policy of the Ministers was proposed 
in the House of Commons, and during the 
debate Mr. Cockburn delivered the famous 
speech which secured his future career. This 
speech was delivered on June 28, and on 


Upon attaining this preferment, Sir Alex- 
ander Cockburn was knighted in the usual 
The next year (1851), on the eleva- 
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tion of Sir John Romilly to the bench as 
Master of the Rolls, Sir Alexander Cock- 
burn became Attorney-General, and held 


that office until he went out with Lord | 


John Russell in February, 1852. In De- 
cember of the same year he came in again 
with the Coalition Ministry, and was first 
law officer of the Crown until 1856, when, 
upon the death of Sir John Jervis, he was 
appointed Chief-Justice of the Common 
Pleas. He left the bar with the greatest 
reluctance. He was satisfied with his stand- 
ing and popularity in the House, and was 
earning a very large income as Attorney- 
General. He accepted the post, however, 
and held the office until June 24, 1850, 
when he was made Lord Chief-Justice of 
England. 

This latter office he held for twenty-one 
years, and occupied the judicial bench alto- 
gether twenty-four years. His charges to 
juries were masterpieces of popular oratory ; 
and there was little chance for the most skil- 
ful counsel if the Lord Chief-Justice became 
convinced of the duty to sum up against him. 
His considered judgments were marvels of 
exposition. An indisputable merit was the 
pains he took with his work, especially with 
such portions of it as came into more than 
usual publicity ; and he would, in important 
cases, find some reason for adjourning the 
court, in order that he might prepare a judg- 
ment or a charge which would be of classical 
excellence. 

The most famous case which came before 
him as Chief-Justice was that of the cele- 
brated Tichborne claimant. The tedious and 
patient investigation of this case, together 
with the humorous and elaborate summing 
up by Chief-Justice Cockburn, which lasted 
eighteen court days, are comparatively fresh 
in the memory of the legal profession. 
Never, perhaps, was a judge’s temper more 
tried by counsel than on that occasion. 

Sir Alexander Cockburn served on several 
commissions, and was chairman of the Cam- 
bridge University Commission in 1877-1878 ; 
but his most important function, outside the 


| ; ; ; 
| duties of Chief-Justice, was to act as arbitra- 


tor for Great Britain at Geneva in 1872, in 
|- the settlement of the Alabama claims. His 
conduct as arbitrator has been severely com- 
mented upon, notably by Mr. Caleb Cushing ; 
but the existing fact that the sum awarded 
on that occasion in favor of the claims of the 
United States exceeded by some millions of 
dollars the proofs subsequently admitted, so 
that a large surplus remains still unaccounted 
for, may perhaps be received, now that ani- 
mosities are hushed in the silence of the 
tomb, as some extenuation of a protest that 


' doubtless was made honestly and patrioti- 


cally, even though ill-judged and without 
avail. 

In private life, Sir Alexander was a warm 
friend, and many instances are given of his 
kindly nature. One in particular deserves 
special mention. At an early stage in his 
career he witnessed what he conceived to 
be a miscarriage of justice in the case of a 
prisoner of the name of Galley, who was con- 
victed and sentenced to transportation for 
life. It was a case in which he had no per- 
sonal interest, he being simply present at the 
trial as a member of the bar. He attempted, 
however, at the time, to bring the case be- 
fore the authorities and get the sentence 
reversed, but in vain. A short time before 
his death the case of this unfortunate man 
was unearthed, and again did Sir Alexander 
come forward as his champion, and move 
the Home Secretary to remit the nominal 
remainder of the sentence, and allow Galley, 
a respectable Australian citizen, to end his 
days free from the stigma of an unjust con- 
viction. Failing in this, he did not rest until 
he had brought the case before Parliament, 
and finally succeeded in his generous object. 

He was a man of varied accomplishments, 
a keen sportsman, a skilful yachtsman, a so- 
ciety man of the best type, and finding also 
in his leisure moments time to contribute to 
the periodicals of the day ; his last effort in 
that respect being entitled “ A History of 
the Chase,” in which he exhibited much 





archaic, classical, and sylvan lore. 
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With unimpaired, or apparently unim- 
paired physical powers, and with undimmed 
intellect, Sir Alexander performed to the 
last day of his life with efficiency the duties 
of his high office. On the 20th of Novem- 
ber, 1880, he presided at court as usual, and 
returned to his home in apparent good health. 
That same night he died suddenly from an 
attack of heart disease. 

We cannot better close this short sketch 
of his life, than by quoting briefly from 
a tribute paid to his memory by Lord 
Coleridge : — 

“I can say, from personal knowledge, that no 
man who ever was opposed to Sir Alexander Cock- 
burn ever complained of the slightest deviation on 


naturally inclined to ease and pleasure, he shrank 


| from no trouble, he declined no toil, that might 


lead him to the truth. He kept his mind open to 
the very end, and he was always ready to listen to 
any piece of evidence or weigh any argument that 
in his judgment was likely to lead him to do justice. 
Like other men, he had prejudice and bias of opin- 
ion, which he shared with the rest of mankind. He 
never permitted them, so far as I saw, for a single 
instant to divert him from a single-minded and 
most earnest pursuit of what he believed to be the 
right between the parties. If you had a good 


| case, however complicated it might be, however 


much prejudice there might appear to be against 


| it, only make Sir Alexander Cockburn understand 
| it, and you were perfectly safe in his hands. Now, 


| 


his part from the sternest rules of honor and in- | 


tegrity. Asa judge, his chief and leading char- 
acteristic appeared to me to be a sleepless and 
ardent desire to do justice as between man and 
man to the suitors who came before him. Though 


| 


this is simple, literal truth. No one, I am satisfied, 
can deny it. Yet stand and reflect what high and 
great qualities of head and heart this simple truth 
implies. He died, as he often said in my hearing 
he wished to die, in harness, enjoying life and do- 
ing duty to the very end.” 





JOHN AUSTIN AND HIS WIFE. 


By Pror. W. G. HAMMOND. 


HERE is very little in legal authorship 

of that indefinable charm which, from 

the days of Homer and the author of Job, 
has attached to the making of books. Al- 
most the first step in literary taste is usually 
the boy’s love of reading about the personal 
habits of poets and novelists and historians, 
and all who live by their pen; and in spite 
of much proof to the contrary, few of us can 
conquer our early impression that such work 
is in itself poetic or romantic, and altogether 
different, in the eyes of the author himself, 
from the dull drudgery by which other men 
earn their daily bread. The youthful aspir- 
ant for fame thinks of himself as dashing 
off an ode or a string of sonnets in much 
the same poetic fervor with which he reads 
them ; and the lives of authors as usually 
written, foster the same belief, by painting 
in brilliant colors all that is spectacular and 








striking in the career of their heroes. But 
none of this romance of literature is found in 
the arid field of legal authorship. Nothing 
could be drier or less interesting than a de- 
scription of the labor to which we owe the 
interminable rows of calf-bound volumes, 
which have their genesis in no nobler passion 
than a young lawyer’s desire for clients, or a 
publisher’s for money. 

But ‘once in a while, even in this arid 
field, the lover of sentiment may find a book 
whose history is in itself a romance as strik- 
ing as ever produced a poem or a picture. 
Even in “The Calamities of Authors,” or 
any of the other works which detail the 
vicissitudes of literary life, we shall hardly 
find a more surprising story than that of.the 
Lectures on Jurisprudence, which have now 
made the name of John Austin famous 
wherever English law is administered or 
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studied. Written in sickness and doubt, 
delivered but twice, and then to small and 
rapidly dwindling classes of embryo barris- 
ters, cast aside in disgust, to lie neglected 
for all the rest of the author’s life, they owe 
their resurrection and splendid success to a 
woman, to the loving pride of a'devoted wife, 
who spent all the years of her widowhood in 
building this monument to her dead hus- 
band’s fame. 

John and Charles Austin were the sons 
of an Englishman, who had begun life as a 
miller, but made money enough by army 
contracts during the French war to feel war- 
ranted in trying to raise his children to a 
higher social position. For John, therefore, 
a commission was bought in the army, while 
Charles was bred to the bar. Of the latter 
it is sufficient to say that he made a great 
reputation and greater fortune as parliamen- 
tary counsel, when railroad companies were 
striving for profitable charters, and paying 
enormous retainers to the barristers who had 
influence in the lobby and committee room. 
In short, he was a successful lawyer of the 
most practical type, and is remembered now 
chiefly by the fact that after being an ardent 
Liberal to the very verge of socialism all his 
life, he exhausted his ingenuity in framing a 
will by which his property should be strictly 
entailed to the farthest limit allowed by 
English law. 

John Austin, the elder of the two, was born 
in 1790. He appears to have lacked all the 
practical qualities of his brother. He did 
not like the army, and sold his commission 
after five years’ service. Then he studied 
law, and was admitted to the bar at the age 
of twenty-eight in 1818, but gave up practice 
in 1825. Under all the delicate phrases 
with which his biographers have veiled the 
truth, it appears plainly enough that his fail- 
ure was almost as conspicuous as his broth- 
er’s success. A part of this is attributed to 
ill health, still more to a fastidious temper 
and morbid self-consciousness, which all his 
life prevented him from dealing effectively 
with his fellow-men. He had acute and 





| subtle intellect, with much logical power, but 


lacked perseverance. He does not seem ever 
to have been a close student. When one 
reads his lectures carefully, after the first 
glow of admiration has passed away, one 
cannot help feeling that they betray a sur- 
prising want of acquaintance with the learn- 
ing of his chosen profession. Of course, we 
do not expect in them the technical treasures 
of a Coke, or a Comyn, or even the mastery 
of detail shown by writers like Blackstone or 
Woodeson. But there are many passages in 
his work which reveal, as well by what he 
does not say as by what he does, the fact 
that he never took the pains thoroughly to 
master the system which he afterward criti- 
cised so severely and so effectively. He 
probably would have been a much better 
lawyer if he had been less interested in many 
problems of social science and human life 
which had only an indirect bearing upon the 
trial of causes. He loved to speculate upon 
these, and above all to talk about them. 
There is a lively letter from Mrs. Grote to 
Mrs. Senior, in the Life of George Grote, 
where she says: “Don’t you know what is 
the matter with John Austin? He has been 
languishing for the want ofa listener... . 
It is the indispensable condition of his exist- 
ence ; talk, and monological talk.” In this 
connection the very keen analysis of’ his 
character given in the Autobiography of John 
Stuart Mill is worth quoting : — 


“Mr. Austin was the eldest son of a retired 
miller in Suffolk who had made money by con- 
tracts during the war. He was for some time in 
the army, and served in Sicily under Lord W. 
Bentinck. After the peace he sold his commis- 
sion and studied for the bar. He was a man of 
great intellectual powers, which in conversation 
appeared at their very best, from the vigor and 
richness of expression with which under the 
excitement of discussion he was accustomed to 
maintain some view or other of most general 
subjects, and from an appearance of not only 
strong but deliberate and collected will, mixed 
with a certain bitterness, partly derived from 
temperament, and partly from the general cast 
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—— 


of his feelings and reflections. The dissatisfac 
tion with life and the world, felt more or less in 
the present state of society and intellect by every 
discerning and highly conscientious mind, gave 
in his case a rather melancholy tinge to the char- 
acter, very natural to those whose passive moral 
susceptibilities are more than proportioned to 
their native energies. For it must be said that 
the strength of will of which his manner seemed 
to give such strong assurance expended itself 
principally in manner. With great zeal for hu- 
man improvement, a strong sense of duty, and 
capacities and acquirements the extent of which 
is proved by the writings he has left, he hardly 
ever completed any intellectual task of magni- 
tude. He had so high a sense of what ought to 
be done, so exaggerated a sense of deficiencies 
in his own performances, and was so unable to 
content himself with the amount of elaboration 
sufficient for the occasion and the purpose, that 
he not only spoilt much of his work for ordinary 
use by overlaboring it, but spent so much time 
and exertion in superfluous study and thought, 
that when his task ought to have been completed 
he had generally worked himself into an illness 
without having half finished what he undertook. 
From this mental infirmity combined with liabil- 
ity to frequent attacks of disabling though not 


dangerous ill-health, he accomplished through | 


life little in comparison of what he seemed capa- 
ble of ; but what he did produce is held in the 
very highest estimation by the most competent 
judges.” ! 


When the new London University, with | 
all the confidence of inexperience, undertook | 


‘to revolutionize the study of law, Mr. Austin 
seems to have been selected, by common 
consent, to inaugurate the new system. He 
had already given up the attempt to practise, 
and went to Germany to prepare himself 
there for his duties. He spent the greater 
part of a year at Bonn, in studying German 
and civil law. He came entirely under the 
influence of the so-called philosophical school 
of jurists, of which Thibaut was the recognized 
leader. The conflict between this school and 
that of Savigny was then at its fiercest, and 
neither party could have exerted so useful an 


1 Mill’s Autobiography, pp. 73-75. 








would have done at a later date, when a 
spirit of compromise prevailed, and each 
school had learned to profit by the favorite 
truths of its opponent. But it must be added, 
too, that it was unfortunate for Austin and 
for English law, that his German training 
was not received from the historical school. 
The sympathy which that school has since 
shown for English law is a sufficient proof 
that he would have found in their doctrines 
teaching far better adapted for transplanta- 
tion, theories answering far more truly to the 
facts of the common law, than those of Thi- 
baut. Had Austin become as zealous a dis- 
ciple of Savigny as he was of his rival, the 
study of scientific jurisprudence in England 
might have reached, a generation earlier, the 
point to which it has later been brought, 
under the guidance of jurists like Sir Henry 
Maine. 

The Lectures on Jurisprudence were de- 
livered for the first time in London Univer- 
sity, in 1828-1829, to a class which is said to 
have exceeded his expectations and to have 
included several men who afterward became 
famous in law, politics, or philosophy. Some 
of these, such as John Stuart Mill for in- 
stance, took full notes of his lectures, and 
entered into the new study with a zest that 
must have been a delightful reward for all the 
labor of preparation. “He was much im- 
pressed and excited,” says his wife, “ by the 
spectacle of this noble band of young men, 


| and he felt with a sort of awe the responsi- 


bility attaching to his office. He had the 
highest possible conception of the impor- 
tance of clear notions on the foundation of 
Law and Morals to the welfare of the hu- 
man race; the thought of being the medium 
through which these were to be conveyed 
into so many of the minds destined to exer- 
cise a powerful influence in England, filled 
him with ardor and enthusiasm.” Any 
teacher who loves and appreciates his work, 
whatever his topic, can understand at least 


| the enjoyment which Austin found with 
influence upon an English stranger as it | 


such pupils. If the highest of all intellect- 
ual pleasures be, as we may well believe it 
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to be, the exercise of creative thought, by 
those to whom the rare gift of genius has 
been intrusted, the second place at least 
may be claimed for the act by which the 
grand ideas which are the world’s choicest 
treasures, are handed on to the best minds 
of a new generation, eager to seize and 
carry them forward, 
“ Like the band 

That in the Grecian games had strife, 

And passed from eager hand to hand 

The onward dancing torch of life.” ! 


The feelings with which Austin regarded 
his choice students, those whose minds were 
fully open to his own, are clearly shown in 
the memoranda (printed by his wife) of his 
requests to them after his first lecture. “I 
therefore entreat you, as the greatest favor 
you can do me, to demand explanations and 
ply me with objections. Can bear castiga- 
tion without flinching, coming from a friendly 
hand. In short, my requests are that you 
will ply me with questions, and that vou will 
attend regularly.” (Preface, p. 7.) 

But unhappily there was no endowment for 
the chair of Jurisprudence, and the thrifty 
managers of the University required it to be 
self-supporting. If the lamp of science does 
not require gross material oil, costing money 
in the market, the lamp of life does ; and in 
1832 Mr. Austin had to bring his lectures 
to a close, and resign his chair in the Univer- 
sity, for the want of a paying attendance. In 
November, 1833, however, he was appointed 
to deliver lectures upon the general princi- 
ples of Jurisprudence and International Law, 
in the Hall of the Inner Temple. Here 
there was no difficulty about support. He 
received ten guineas (about fifty dollars) for 
each lecture, as did Mr. Starkie, who lec- 


tured on the Principles of the Law as admin- 


istered in the Superior Courts. But this 
experiment was even briefer than the other. 
The lectures were discontinued in January, 
1835, “in consequence of the slight attend- 
ance of members. They were reduced toa 


1! Et quasi cursores vite lampada tradunt. — Lucretius, 
Il. 79. 


| drew Amos (afterward a 


very slight attendance indeed, sometimes 
only as many as three or four; the last at- 
tendance was eight.” (Testimony of Mr., 
afterward Justice, Keating, before the Inns 
of Court Commission, p. 144.) 

The very limited attendance at University 
College has often been mentioned as a proof 


| of the difficulty of obtaining general atten- 


tion to improved methods of legal education. 
But another fact in the same connection has 
generally been overlooked ; that at the same 
time another course of lectures of a more 
practical character, delivered in the same 
institution, was largely attended, and un- 
doubtedly had a very considerable immediate 
This was the course of Mr. An- 
member of the 
Supreme Council of India), who was _pro- 
fessor in the University College for four or 
five years, and had an attendance all the 
time of fifty to one hundred and fifty hearers, 
lecturing an hour every day in the week, ex- 
cept while absent on circuit and during the 
long vacations. His success also encouraged 
a great number of other lecturers in King’s 
College, the Law Institute, etc. Mr. Amos 
had also private classes in his chambers, 
which were very fully attended. A full ac- 
count of his success may be found in his 
testimony before the Select Committee of 
the House of Commons, on legal education 
(Rep. of August 25, 1846, beginning at p. 94, 
Ques. 1232. Upon Austin’s contemporary 
course, see Ques. 1254; upon the method 
pursued by Amos, Ques. 1258), where he 
states that he found the lectures that related 
to the practice of the law were most attrac- 
tive. Austin “had but a very small number 
who attended upon his lectures ; they were 
very intelligent men, but a small number of 
them” (Ans. to 1254.) The comparative 
effect produced by the two courses upon the 
improvement of legal education in England 
would be an interesting topic for speculation. 
Much might be said on both sides. It may 
be well, in the interests of legal science, to 
hold as high as possible the standard of ju- 
ridical study, when we are discussing the 


influence. 
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merits of Mr. Austin as a jurist ; but it can- 


not be denied, with his lectures before us in 
printed form, that he failed singularly to 


show to ordinary minds the connection be- | 
| all. 


tween the truths he expounded and the 
practical work for which they were endeavor- 
ing to fit themselves. It is no answer to this 
to say that his conception of the subject was 
too dignified to permit his illustrating it from 
the particular rules of English law. The 
dignity of teaching consists, first of all, in 
what it accomplishes; and the first condition 
of this accomplishment is that the teacher 
reach out (or down, as the case may be) to 
the learner’s mind, and secure his hold on 
that. Mr. Austin might well have taken to 
heart some lines from a poem, the whole of 
which we are thankfully certain (on chrono: 
logical grounds) he never read, — 


‘Nor let him get so far before his age, 

He loses sight of it, as we have seen 

A locomotive breaking from its train; 

Be sure to keep the string within his hands, 
As kite-flyers do, and running raise mankind.” 


It seems to the writer, too, that amid all the 


praise lavished upon Austin’s lectures since | 
their tardy publication in 1863, the chief | 
merit of his work has been lost sight of, and | 
Certainly in the | 


its aims entirely neglected. 
host of writers who have echoed his phrases, 
and accepted his theories as finalities, I 


cannot think of one who has set himself the | 


task of carrying out Austin’s main purpose, 
—the work to which all his theorizing was 
meant to be merely preparatory; though in 
fact it occupied him so long that in the 
final failure of the lectures as lectures, the 
principal work was left very incomplete. 
That work was intended to be, not an inves- 
tigation of the sources of law, but a thorough 


analysis of the present contents of the law. | 
He found the law expressed in loose and am- | 


biguous terms, from which no exact reason- 
ing could be drawn, because each of them 
was used to denote several different notions, 
or one notion the relation of which to others 
was undefined, or (still more frequently) sev- 
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eral different aspects or stages of one notion 
or relation. 

Austin aimed at a more accurate defini- 
tion of legal terms, but this was by no means 
He rightly valued legal terms as the 
representatives of those legal conceptions in 
which the entire body of the common law, if 
not of all law, has its being, and he aimed 
at a clear and exhaustive inventory of these 
conceptions. His object was to so fix and 
define each term that it should have one pre- 
cise meaning, and that it could be used (as a 
mathematical term might be) in the different 
members of a syllogism, or in any other 
steps of argument without the risk of a fal- 
lacy from varying senses of the same term. 
He knew that there could be no true science 
that had not such exact terms to reason with. 
They are the units of arithmetic, the points 
and lines of geometry; and any attempt at 
science without them would be like reckon- 


| ing “big” and “little” pieces of chalk, or 
| surveying a field by the paces of a dozen 


different individuals, measuring each from 
his own starting-point. 

To use his own language as to this object 
(p. 34): “ Having determined the province of 
jurisprudence, and distinguished general from 
particular jurisprudence, | shall analyze cer- 
tain notions which meet us at every step, as 
we travel through the science of law.” Of 


| these leading notions, or these leading ex- 


pressions, he then gives a list, beginning 
with “ Person and Thing,” ending with “ Sanc- 
tion,” some thirty or more in all. 

True, he includes this analysis of “ notions 
which pervade the science of law” among the 
“merely prefatory, though necessary or inev- 
itable matter,” and states the main subject of 
his lectures as consisting in the considera- 
tion of law, its sources, purposes, etc. (p. 35). 
But to get the true force of this we must 
recall his theory. Had he recognized the 
common law as it really is, existent apart from 
enactment, and immersed in these very con- 
ceptions of fact which he was analyzing, he 
would have seen that this analysis was of the 


| very body and essence of his subject. It be- 
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gins with Lect. XII. p. 353 (Vol. L.), and ex- 
tends to p. 524, Lect. XXVII.; while much 


of the matter in Vol. II. might with equal | 
| terruptions from illness, but with unbroken 


| tenacity and zeal to the end of his life.” 


or more propriety have been classed with it. 

Indeed, the one great service that Austin 
rendered to English law was that in all his 
lectures, whatever their declared purpose, he 
set the example of this analysis, and was 


careful and discriminating himself in the use | 
He cleared up a great many | 
fallacies and confusions by his own efforts, | 


of legal terms. 


and he did still more good by showing the 
way in which they and others like them were 
to be got rid of. If his example had only 


been followed in this respect, we might now | 


have had a legal language which would di- 
minish the time and labor spent in argument 
by at least one half. 

He also gave back to English law some 
indispensable notions and distinctions that 
had originally belonged to it, but of which it 
had almost been deprived by neglect or the 
mistakes of his predecessors ; for example, 
person and thing, jus im rem, jus in per- 


sonam, etc., though even these he failed to | 
bring into clear and intelligent connection | 
with the “practical” rules of his contem- | 


poraries, so that they could reason from | 
| except it may be in the one department of 


them. 


And so plans of the greatest promise came | 


to an untimely end, in disappointment, and 
what seemed to be hopeless failure. One 
more was added to the countless number of 
lives, capable of much utility to their fellows, 
that have been literally thrown away in Eng- 
land and America for the want of some pro- 
vision enabling them to pursue their favorite 
science or art in the interests of humanity 
at large, and without reference to the imme- 
diate profit or glory of any school or sect. 
Mrs. Austin tells us that “it was from no 
unsteadiness of purpose, no shrinking from 
labor, no distaste to a life of comparative 


pursuit to which he had hoped to devote his 
life. If there had been found for him some 
quiet and humble nook in the wide and rich 


domains of learning, it is my firm ¢onviction | 








that he would have gone on, slowly, indeed, 
as the nature of his study and his own nature 
rendered inevitable, and with occasional in- 


Yet this was in a land where there are 
more endowments ‘for educational purposes, 
more wealth given for the support of teachers 
and students, than in all Protestantism be- 
side! It is melancholy to reflect that while 
Austin was starved out of his career there 
were half a dozen professorships and like 
places in the older universities, intended for 


| exactly that purpose, held as acknowledged 


and shameless sinecures by men who could 
very well live without them. (The proof of 
this may be found in the Reports on Legal 
Education, already referred to.) But we of 
America must be very cautious how we re- 
buke the faults of our English cousins in this 
regard. While millions are lavished yearly, 
by public and private liberality, upon schools 
and colleges of every kind, how many places 
are there among them all where a man like 
Austin could find even “the quiet and hum- 
ble nook” that would enable him to pur- 
sue his work free from anxiety as to tuition 
fees? Is there ove such nook in the country, 


Theology ? and there would the most ear- 
nest pursuit of truth recommend him so well 
as a correct utterance of the particular shib- 
boleth of his sect? Although Mr. Austin 
lived twenty-five years after the failure of 
the Temple lectures, he never resumed his 
task, and never completed the course in ac- 
cordance with his original plan. He seems 
to have thrown aside the entire mass of 
manuscripts in disgust, and to have shrunk 
from even the effort of arranging its frag- 
ments. In 1832 he had published the first 
six lectures, under the title, “ The Province 
of Jurisprudence Determined ;” but when the 


poverty and obscurity, that he abandoned the | small edition was exhausted after some years, 


he would neither permit it to be reprinted 
without change nor give the labor necessary 
to revise it to his own satisfaction. It might 
seem that he had dismissed the subject finally 
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and entirely from his mind, if it were not for | 
the prospectus of a large work on “ The | 
Principles and Relations of Jurisprudence 
and Ethics,” of which a single copy only re- 
mains to inform us that he cherished such a 
plan. But the plan was nothing more. The 
work never existed, unless it were zz nubibus, | 
or 7x gremio legis, or in some other like legal 
equivalent of nonentity. It never ‘“ fed the 
uses ” of the students of Jurisprudence, or of 
the author’s own aimless and obscure life. | 
No life of such talent and promise ever | 
seemed so utterly wasted and resultless as 
his down to the very time of his death, in | 
1860. 
So it would have been but for one woman, | 
— the wife who had loved and worshipped | 
him for forty years of marriage with a devo- | 
tion that all the failures of his career, all the 
world’s neglect, all the poverty and privation 
of a wandering, unsuccessful life, could not 
shake. Mrs. Austin was the sister, we be- 
lieve, of Isaac Taylor, of Norwich, and must 
have had a full measure of that rare spiritual 
insight, and appreciation of whatsoever things 
are lovely and of good report, that have 
marked his religious and philosophical writ- 
ings. The Preface she prefixed to her hus- 
band’s collected writings may seem, to a cool 
and critical judgment, a vast exaggeration of 
the powers and work embodied in those writ- 
ings. But it will be read with delight as one 
of the most charming prose-elegies in the lan- 
guage, while there is a heart that can feel the 
exceeding beauty of a wife’s unquestioning 
confidence and self-forgetting love. After 
quoting one of his letters before marriage in 
which, with what seems to have been his 





habitual morbid anxiety as to the future, he 
8 


speaks of privations and disappointments be- 
fore them, she says : — 


“The person to whom such language as this 
was addressed has therefore as little right as 
she has inclination to complain of a destiny dis- 
tinctly put before her and deliberately accepted. 
Nor has she ever been able to imagine one so 
consonant to her ambition, or so gratifying to 
her pride, as that which rendered her the sharer 
in his honorable poverty. I must be permitted 
to say this, that he may not be thought to have 
disappointed expectations he never raised, and 
that the effect of what I have to relate may not 


| be enfeebled by the-notion that it is the queru- 


lous expression of personal disappointment.” 


| (Preface, pp. iii, iv.) 


In the year after Mr. Austin’s death his 
widow reprinted the volume of 1832, and 


| then with wonderful patience and assiduity 
labored upon the long-neglected manuscripts 


until every possible morsel of his lectures 
was reproduced in the edition of 1863. The 
result was a success so marked and brilliant 
for a book of the kind that the dead author 
in his most ambitious dreams could hardly 
have anticipated it. There has been noth- 
ing like it in the last century of English law. 
Many causes beside the real merit of Aus- 
tin’s writings contributed to the result. In 
the thirty years since the delivery of these 
lectures the time had been slowly ripening 
for a new advance in “ the greatest and the 
slowest of all sciences ;” and what John 
Austin in the prime of his youth spent all 
his strength on in vain came to pass, as it 
were, at a touch from the hand of a woman, 
who worked for his sake, not her own. But 
while all the world were reading and talking 
of the book and of him, she had rejoined him. 
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THE LECTURE ROOM. 


BOSTON UNIVERSITY LAW SCHOOL. 


GEORGE R. SWASEY. 


OST of the law schools in America have 
I not originated so much from a real 
public demand for them as from a desire 
upon the part of college authorities and 
their friends to add new departments to those 
already attached to their respective institu- 


tions. The literary atmosphere which sur- 
rounds institutions of learning very readily 
creates a belief that certain enlargements 
are needed in the sphere of instruction, but 
this conviction does not always reflect an 
educational necessity. As early as 1792 a 
law lectureship was created in the University 
of Pennsylvania and a lecturer appointed, but 
it was quite a number of years before any 
lectures were delivered by the incumbent. 


In 1781 a friend of Harvard devised quite a | 


valuable piece of real estate to the college 
for the establishment of a professorship of 
law, but it was not till nearly thirty-five years 
afterwards that the proceeds of this devise 
were devoted to the specified purpose and a 


professorship created. In 1817 the Harvard 
Law School, as such, was established by the 
enactment by the Corporation of statutes 
which called for the maintenance of a dis- 
tinctive school as distinguished from the 
lectureship which had existed for about three 
years. But the school was in advance of the 
times, and did not represent any public 
demand, and for more than ten years the at- 
tendance did not average more than seven- 
teen students. 

Perhaps the two most notable exceptions 
to the introductory statement may be found 
in the old law school at Litchfield, Conn., 
and in the school which is the subject of 
this article. The school at Litchfield, which 
was in a flourishing condition in the last cen- 
tury, seems to have been undertaken almost 
as a labor of love by its friends ; and it is 
doubtful whether a professional school ever 
existed which had less of selfish motive upon 
the part of its officers or whose work was 
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more enthusiastically done. The lectures 
delivered in that little country town by Mr. 
Reeve and Mr. Gould, especially those of the 
latter, gave the school a national reputation. 
The lectures of M1. Gould upon Pleading 
were subsequently published, and for a logical 
and clear treatment of the subject for stu- 
dents constitute the best book upon the 
subject ever written ; the treatise is one of 
the classics of the 
law. The Law School 
of Boston University 
does not owe its origin 
either to a prevailing 
desire to add new 
departments to the 
University without 
reference to the state 
of professional life at 
the time, or, upon the 
other hand, to any one 
man devoted to the 
theory of the law and 
possessed with an 
ardent desire to im- 


part a knowledge of 


its technicalities to 
young men. The 
school was the legiti- 
mate result of con- 
ditions which existed 
-in Boston and its vi- 
cinity eighteen years 
ago. For many years 
Boston had been the 
commercial centre of 
New England, and, as ‘a consequence, was 
becoming more and more with each year 
the centre of litigation and legal life. 


FRANCIS 





WHARTON. 


With the growth of population there had | 


been a corresponding increase. of lawyers 
and students. 
rule in legal education that a thorough and 


It has long been a settled | 


systematic knowledge of the law can best be | 


obtained by attendance upon lectures, but in 
the adoption of that principle and in dis- 
couraging office study alone, the profession 


went too far, and a necessary reaction took | 


place; and a feeling that the best system 
embraced lectures in connection with the 
practical work of an office resulted. The 
long hours of weary office work, unrelieved 
by advice or assistance, through which so 
many students formerly plodded are now 
brightened by healthful suggestions of the 
lecturer which systematize and digest the 
knowledge obtained by the individual work 
of the student. But 
a theoretical knowl- 
edge of law obtained 
from school and text- 
book work alone 
leaves a young man 
at his graduation with 
no accurate practi- 
cal knowledge, and 
throws him helpless 
among his elder broth- 
ers. This same evil 
result has been for a 
long time recognized 
in the medical pro- 
fession, and has been 
remedied largely by 
opening to students 
in that profession the 
privileges of clinics, 
hospital practice, and 
charity work, so that 
a young physician 
starts in life with 
some practical quali- 
fication for his work. 
At the time the Bos- 


| ton Law School was established it was a fact 


that many students who would have liked to 


| attend some law school were deterred from so 


doing by the fact that it rendered office work 
impracticable and did not supply the place 
of such office experience. It was further felt 
that the instruction at the nearest law school, 
namely, at Cambridge, was particularly tech- 
nical and historical, and when completed ne- 
cessitated an apprenticeship in some good 
attorney’s office. In this situation, with 
young men at the very door of the Univer- 








56 


The Green Bag. 





sity anxious to avail themselves of the privi- 
lege of personal contact with the leading 
lawyers of Boston in their offices and at the 
same time to acquire a thorough knowledge 
of the science of law with a view to its appli- 
cation, the Trustees of the University felt 
that there was a public demand and necessity 
for the establishment of a law school as a de- 
partment of the University, and that such 


an establishment would be consistent with | 
and in furtherance of the purpose for which | 
| those of the highest talent; and such was 


the University was founded. 


Boston University had been created by the | 
Commonwealth of Massachusetts, in 1869, | 
under a very liberal charter, and it was the | 


intention of its founders and friends to make 
it one of the most progressive institutions of 
the country. In accordance with that inten- 
tion the statutes of the University provide 
for a group of colleges, with distinctive facul- 
ties and administrations. All departments 
of the University so organized as to pre- 
suppose on the part of the student a col- 
legiate training or its equivalent are termed 
schools. 

Almost immediately after the charter was 
granted, the College of Liberal Arts was 
opened (now located in a fine building on 
Somerset Street), and also the College of 
Music. The Massachusetts Agricultural 
College became the College of Agriculture. 

Three professional schools have been es- 


tablished ; namely, Schools of Law, Medicine, | 


and Theology. These colleges and schools, 
together with the School of All Sciences 
(which under the statutes is for graduates 
only), make up the present composition of 
the University. 

Upon the establishment of the Law School, 
in 1872, the Hon. George S. Hillard was 
chosen dean, and upon him fell largely the 
work of organization. This choice was a 
fortunate one. A _ Boston Latin School 
boy and a graduate of Harvard, his whole 
social and literary life had been passed in 
companionship with such men as Longfel- 
low, Holmes, Everett, Winthrop, Bancroft, 


Webster, and Choate, and he had had at one | 





' and Hon. Wm. B. Lawrence. 





time Charles Sumner as a legal associate. 
His wonderful oratorical power is familiar 
history ; at the time of his death, in 1879, 
Longfellow said of him: ‘“ He was abso- 
lutely unrivalled in fluency of speech, in 
beauty of diction and suggestiveness of 
thought, and as to his power of memory.” 
A wonderful tribute from a man of the con- 


| servative judgment and statement of Long- 


fellow! It was-natural that such a man 
should select for his associates none but 


the fact. The lecturers whom he called 
around him embraced Francis Wharton, 
Judge Benjamin R. Curtis, Hon. Henry 
W. Paine, Judge Edmund H. Bennett, N. 
St. John Green, Esq, Judge Benjamin F. 
Thomas, Judge Dwight Foster, Hon. Charles 
Theodore Russell, Judge Otis P. Lord, Prof. 
Melville M. Bigelow, Hon. Edward L. Pierce, 
Such a dis- 
tinguished list of lecturers had probably 
never before been connected with any law 
school. Judge Curtis never delivered any 
lectures. His death took him away from 
this new field of labor, to which he had 
looked forward with much pleasure. 

The school was opened in the building 18 
Beacon Street (which at that time was also 
used by other departments of the University) 
with about sixty students, whose character at 
once justified the existence of the school. 
Among the students were many men of ma- 
ture years and members of the bar, who had 
not been able to obtain that exact and syste- 
matic knowledge of the law which they had 
come to realize was demanded from them, 
and which they were now for the first time 
enabled to obtain without a sacrifice of the 
time which they had to devote to profes- 
sional work. The rules of the school were 
informal, and the students were practically 
at liberty to attend the exercises or remain 
away as they saw fit; but the lectures were 
of such a high grade that the attendance was 
always large. The lecturers seem to have 
appreciated the fact that the students wanted 
practical information ; and while the theories 
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of the law were ably expounded, the constant 
aim was to impart knowledge which would 
be of value in actual practice. Perhaps the 
chief strength of the school at this time was 
the unconscious influence which the lecturers 
exercised upon the students. The men who 
gave the instruction had a national repu- 
tation, and were actively engaged in the 
practice or administration of the law; they 
brought tothe lecture 
hall the atmosphere of 
the court-room, and 
enthused the — stu- 
dents by their per- 
sonality. The force 
of such influences is 
hard to estimate, but 
every young man who 
has been brought into 
contact with them 
during his student 
days knows that they 
leave upon him as 
lasting an educational 
impress aS any ex- 
perience of his life. 
For many years prior 
to the war of the 
Rebellion, the State 
of Virginia had main- 
tained a Military 
School at Lexington 
in that State. It was 
here that Stonewall 
Jackson, as he was 
afterwards known, 
lectured from 1852 to 1861, and it was 
from its halls that he went forth to battle 
for the cause of the South, never to re- 
enter them alive, but to be 
through them by weeping students. 
during the war came many wounded and 
disabled Confederate soldiers, who occupied 
their time in lecturing to the students. 
of those students has recently told us what 


HENRY 


W. PAINE. 


| 1864 the South in her extremity called upon 


| 


these young men to assist in checking the ad- 
vance of the Federal force under Sigel, upon 
the field at Newmarket they bore noble evi- 
dence to the power which had been shaping 
them, and performed deeds of valor equal to — 
those of the knights of old. 

The second year of the School opened 
with a larger attendance than before. This 
was true of the third 
and fourth years also, 
during which latter 
year twenty-three dif- 
ferent colleges were 
represented among 
the students. During 
the school year of 
1874-1875, Mr. Hil- 
lard’s health became 
so poor that Mr. N. 
St. John Green was 
selected to perform 
the executive part of 
Mr. Hillard’s duties 
and to act as dean. 
Mr. Green also lec- 
tured upon Kent's 
Commentaries and 
upon Torts. He con- 
tinued to act as dean 
until his death, which 
occurred. after the 
close of the school 
year 1875-1876; 
from that time to‘the 
present Hon. Edmund 
H. Bennett has been the dean of the school. 
Mr. Green was a strong character; he was 


| 
full of earnest endeavor to strengthen the 


borne dead | 
Here | 


_ contempt for the maxim ‘s/are decisis. 


One 
| often availed themselves during his _lec- 


a great influence the presence of those gal- | 


lant soldiers had. 
alike in courage and discipline ; and when in 


It educated the pupils | 


school, and fond of his students. His weak- 
ness, if he had any, as an instructor, was his 
He 
loved to attack adjudications. He had a great 
fund of good nature, of which the students 


tures by questions which were not always 
relevant to the point at issue, and which 
he always received pleasantly, and in fact 
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seemed to enjoy. His memory is most fit- | 


tingly honored by the large portrait of him 
which hangs in the lecture hall of the school. 

In 1872 the standard maintained by the 
law schools of the country was remarkably 
low. Even such an old school as that at 
Cambridge did not require any examination 
for admission, promotion, or graduation. 
Neither was there at that time any law 
school which had a three years’ curriculum. 
At its inception the University School in- 
sisted upon examinations, and particular im- 
portance was attached to those for graduation. 
It also from the first had a three years’ cur- 
riculum, the third year of which was, until 
1876, a post-graduate course; but in that 
year it was added to the undergraduate 
course, and a three years’ course of study, 
with minor exceptions, was made a _ pre- 
requisite to graduation. Other law schools 
have since adopted similar provisions in all 
the above matters; but the Boston Law 
School was the leader in the movement, 
and is entitled to the credit of placing legal 
academic education upon a higher plane than 
had before been maintained. 

In 1875 the number of students had so 
increased that more accommodations were 
demanded, and the large hall in the Wes- 
leyan building on Bromfield Street was se- 
cured for a lecture room. Subsequently the 
library and dean’s office were removed to 
the same building, and other improvements 
made by the addition of recitation rooms 
and the fitting up of a large lecture hall 
which was capable of seating some one 
hundred and seventy-five persons. In 1884 
the school was removed to its present loca- 
tion in the fine law-school building on Ash- 
burton Place, and adjoining Jacob Sleeper 
Hall, a building used by other departments 
of the University. 


The period during which the school was | 


located in Bromfield Street was a most im- 
portant one; it gave system and consistency 
to the school, and developed it into one of 
the best managed, equipped, and most 
thorough schools in the country. 
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Up to the time of the removal to Brom- 
| field Street, and indeed for a year or two 
after that, the instruction consisted almost 
entirely of lectures, with such incidental 
discussion as would naturally arise from an 
occasional interruption and question. Moot 
courts had been held with considerable regu- 
larity, and had been conducted by some mem- 
ber of the faculty. But in the fall of 1877 
the system of recitations was inaugurated. 
These recitations have become one of the 
greatest elements of strength in the school ; 
and in this measure, as in others, the school 
has led alj the other law schools in the 
country. It has given to this branch of 
instruction, as distinguished from instruc- 
tion by lectures, a prominence nowhere else 
attained. It has been the practice of the 
faculty since this system was instituted to 
intrust this work to young men, and always 
to some one other than a lecturer. It is 
true that young men who have just finished 
their own school work do not know quite as 
much as their elders, but they are far better 
adapted to conduct recitations ; they appre- 
ciate more quickly and more fully the diffi- 
culties and embarrassments of the pupil, and 
can therefore help him more. Two instruc- 
tors were appointed in 1877, and their work 
was so satisfactory that in the fall of 1878 
two more were added to the list; and from 
that time to the present the school has 
always had an able corps of such instruc- 
tors. Time has but increased the satisfaction 
which attended the introduction of this sys- 
tem ; and it has become the settled policy of 
the school to leave the discussion of particu- 
lar adjudications, their reasonings and plead- 
ings, to the recitation room; and for the 
lecturer to lead the students along the great 
lines of principle which pervade his subject, 
giving them the broad foundation for his 
statements and citations to the great leading 
cases. 

It has of late years become quite common 
to study law in some of our schools without 
any such work in the lecture room, and to 
| make it all the study of cases, from which 
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the general principles which shape the com- 
mon law may be induced ; and it is insisted 
that to state those principles in the first 
instance to the pupil and then leave him 
to study the cases is to discourage such 
study, and to put the student in a position 
where he will take the principle for granted 
without induction from the decisiens. 
first objection is, in substance, that the 
‘student will take the 
statements of the lec- 
turer for granted. 
After a constant ex- 
perience of ten years 
as instructor and lec- 
turer, the writer is de- 
cidedly of the opinion 
that the average law 
student takes nothing 
for granted ; he is a 
vitalized interrogation 
point; and if the state- 
ment of the lecturer 
is not a true and logi- 
cal conclusion from 
the cases cited and 
the reasons given by 
the lecturer, he is 
pretty sure to’ be 
apprised of that fact 
by his students. If 
there is any force in 
the second objection, 
which is, that the 
statement of a prin- 
ciple prevents or at 
least discourages inductive reasoning, then 


The | 
| sheriff and other court officers. 


| 


| 


DWIGHT FOSTER. 


the study of geometry is a mistake, in so far | 
as it states a proposition and requires the | 


student to prove it. Any one who has wit- 
nessed the recitations at the Boston Law 
School knows that the students study cases 


most critically, and often get the best of the | 


instructors in the discussion of such cases; | 
_by most extravagant praise of the writings 


he knows, also, that the students are not 
deterred from case study by the system 
which prevails, but that the whole class is 
alive with energy and curiosity. 


It was while the school was located in 
Bromfield Street that the moot courts were 
placed upon a more substantial basis. As 
finally arranged, the court consisted of three 
judges, one of whom was a member of the 
faculty, the other two being members of the 
senior class ; of a clerk, who was required to 
keep his records with legal accuracy; of a 
Cases were 
prepared and assigned 
to the students for ar- 
gument ; or the stu- 
dents were required to 
draw writs, to make 
the officers returns of 
service, and draw the 
pleadings necessary 
to bring the parties 
to an issue. All this 
work was made oblig- 
atory upon the mem- 
bers of the school; 
they enjoyed the ex- 
perience greatly, and 
some of the clearest 
and most logical argu- 
ments that the writer 
has ever heard have 
been delivered before 
these moot courts. 
Although the proceed- 
ings are always dig- 
nified, there is in the 
style of argument a 
freedom which _per- 
haps would not be 
tolerated in some tribunals. A few years 
ago a case involving the law of libel was 
argued before the court, which had as its 
Chief Justice for that sitting a member of 
the faculty noted for his gravity and also 
for the works which he has given to the 
profession. One of the counsel in the case 
was an Ohio boy. He began his argument 


of the Chief Justice, and told in glowing lan- 
guage how their reputation had spread over 
the whole West; then he paused for a mo- 
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ment as if hesitating to make the statement, 
but finally said seriously : “ But, your Honor, 
I am sorry to say that there is one thing 
which you must do to preserve that repu- 
tation ; in the next edition of your ‘ Law of 
Torts,’ you must modify your statements as 
to the law of privileged communications.” 

Out of these courts grew the preparation 
and publication of reports of the cases there 
argued, under the name of the “ University 
Law Reports.” These volumes are carefully 
made up by the official reporter, and contain 
statements of the cases, the briefs of counsel, 
and the opinion of the court. These books 
preserve the work of the students, induce 
greater care in the preparation of arguments, 
and make a pleasant history of one portion 
of the school work. 

Another innovation during the Bromfield 
Street period was the adoption of the rule 
that each senior should write a thesis of 
merit as one of the qualifications for a de- 
gree. At about this time examinations for 
promotion began to receive more attention 
from the faculty, and were increased in 
thoroughness. The standard of these ex- 
aminations is now placed so high that it 
would be difficult for a student to be pro- 
moted who did not have a good compre- 
hension of the preceding year’s studies. 

Every school has some peculiarity of stu- 
dent life which distinguishes it from others ; 
that of the Boston Law School has been and 
is to-day the literary fellowship of the stu- 
dents. There being no dormitories in which 
the undergraduates can live together, the 
students are scattered throughout the city, 
and opportunity is not given for that close 
social acquaintance which is afforded in 
some schools. But in spite of this fact 
there has grown up a habit of association 
for work which takes expression in the for- 
mation of law clubs, and in evening study at 
the room of some student or at the school 
library or in some other room of the school 
building. These meetings for study, discus- 
sion, and mutual questioning are a source of 
much profit to the students. There are also 








at present four law clubs in the school, which 
are made up of those who are elected from 
the various classes by the older members of 
the clubs. 

Some of the lecturers of the school during 
the years thus far alluded to are no longer 


| connected with it ; some have died, and some 


have been lost through other causes beyond 
their own control or that of the school au- 
thorities. The Hon. Henry W. Paine, who’ 
for years lectured upon the law of Real 
Property, is no longer engaged in active 
work. Mr. Paine began the practice of law 
in Maine, where he acquired a large prac- 
tice and a fine reputation. He removed 
to Boston when in his prime, and there he 
soon took his proper place at the head of 
the profession. He went into court a great 
deal, but the most extensive part of his prac- 
tice latterly was the writing of opinions upon 
cases which were sent to him from all parts 
of the country. There is no member of the 
Suffolk Bar of whom more anecdotes are 
told than of Mr. Paine. For the Supreme 
Court of Massachusetts as it was at one 
time constituted he had not the greatest 
respect, in its official capacity; and when 
asked his opinion of the wisdom of appoint- 
ing a certain person of acknowledged ability 
to that bench, he replied, “ It would be like 
letting a ray of light into a cave of bats.” 
Once, when arguing a case before the court, 
he made a statement of the law as he under- 
stood it to be. He was interrupted by one 
of the judges with the remark, “ Mr. Paine, 
you know that is not law.” “It was law 
until your Honor spoke,” replied Mr. Paine. 
After arguing quite a celebrated case before 
the full court, Mr. Paine went abroad for a 
vacation, and while in England he received 
a letter from a friend which stated that the 
exceptions had been overruled. In his let- 
ter of reply, Mr. Paine said, “I have been 
passing the day in a little English village, 
where there is a monument to one of Eng- 
land’s kings who was noted for the celerity 
with which he executed incompetent judges; 
what a harvest would that king reap were 
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he to-day king in Massachusetts!” Mr. 
Paine was among the first lecturers at the 
school, and retired in 1884 on account of 
poor health. Those who enjoyed the privi- 
lege of hearing his lectures will not soon 
forget them or the manner of their delivery. 
His subject was not an easy one to present 
in a clear or attractive form, but Mr. Paine 
succeeded .in doing both. Up to the last 
year of his lectures 
he never used notes, 
manuscript, or text- 
book, but, coming into 
the hall promptly at 
his assigned time, he 
would at once begin 
the delivery of his lec- 
ture, and for an hour 
would speak without 
the slightest hesita- 
tion upon the most 
intricate topics in a 
manner which showed 
his entire familiarity 
with the subject and 
his wonderful mem- 
ory. He rarely cited 
cases, and this pecu- 
liarity rendered’ it 
necessary for the in- 
structor in the recita- 
tion room to supple- 
ment the lectures with 
more or less citations. 

Judge Benjamin F. 
Thomas, whose death 
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chusetts, which position he held until 1859. 
Though on the bench less than six years, he 
gained a reputation as a jurist of the highest 
character. After his retirement from the 
bench he again devoted himself to the prac- 
tice of his profession, in which he gained 
renewed successes and the respect and love 
of all his brethren at the bar. He was very 
fond of young men, and was glad to be 
brought into contact 
with them by his work 
at the school. His 
hour was always an- 
ticipated by the stu- 
dents with pleasure ; 
he brought sunshine 
with him, and seemed 
to regard the students 
as his companions and 
equals. He threw his 
whole soul into his 
lecture, and enlivened 
it with many _ anec- 
dotes and _ practical 
suggestions from his 
own large experience. 
He was in the habit 
of closing his course 
each year with a brief 
exhortation by way of 
encouragement to pre- 
pare the students for 
the disappointments 
which he knew would 
attend their early days 
of practice. The last 


in September, 1878, deprived the school of | words the writer ever heard him utter were 


his valuable services, had lectured upon Wills 
from the first. He was born in Boston in 
1813, and entered Brown University when a 
little more than thirteen years of age. While 
in college he showed great brilliancy and in- 
tellectual strength, and in his discussions in 
the class-room with the celebrated Dr. Way- 
land he is said to have astonished his in- 
structor by his wonderful power. In 1853, 
when less than forty years of age, he was 
appointed to the Supreme Bench of Massa- 
9 





at the close of his lectures for 1877, and 
were facetiously given as an epitome of his 
advice to his hearers: “Charge, Chester, 
CHARGE! On, Stanley, on!” 

Another lecturer whose services have been 
lost to the school is the Hon. John Lowell, 
for many years Judge of the United States 
District Court for Massachusetts, and after- 
wards made Judge of the First Circuit. 
His subject was Bankruptcy; but when the 
United States Bankrupt Law was repealed 
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his lectures were necessarily suspended. 
Judge Lowell has a wonderfully accurate 
legal mind, and his lectures resembled his 
written opinions in that they were models of 
exact and clear statement which expressed 
important things and omitted trivial matters. 
He had a rather curious way of giving cita- 
tions, and one which could hardly be com- 
mended. After the discussion of some topic, 
he was quite likely to say, ‘ This principle 
was first laid down in Jones v. Smith, some- 
where in the roth or 12th Wallace, I am not 
sure which, but you can find it by looking in 
the index of cases.” 

In the fall of 1883 Judge Dwight Foster, 
who had been the lecturer on Equity from 
the opening of the school, was compelled to 
give up his work, and on April 18, 1884, his 
death deprived the school of one of its ablest 
lecturers. Mr. Foster was born in Worces- 
ter in 1828, and was graduated from Yale 
College in 1848 at the head of his class. In 
1860, when but thirty-two years old, he was 
elected Attorney-General of Massachusetts, 
and held the office four years. Those were 
trying times for persons in authority; but 
that Mr. Foster was equal to the situation 
was universally conceded, and upon his retire- 
ment from the office Governor Andrew ad- 
dressed a letter to him which contained the 
following language: “ The separation has 
been looked forward to by me with keen 
regret, and I feel no less its consummation. 
On your serenity, clearness, firmness, and in- 
telligent judgment both as a lawyer and 
friend, I have relied with the utmost con- 
fidence. Your advice, while always healing 
and pacific, has been always true-headed and 
manly. The more public professional efforts 
you have made, as well as the general con- 
duct of your department, have all added new 
honors to an office heretofore filled by able 
men, some of them of unsurpassed capacity 
and fame.” In 1866 Governor Bullock ap- 


practice at the bar and his services on the 
bench had given him a reputation as one of 
the first equity lawyers in Massachusetts, 
and it was this fact which made his selection 
by Mr. Hillard to lecture upon that subject 
eminently proper. 

Francis Wharton, LL.D., another of the 
original lecturers, was constantly connected 
with the school as lecturer on the Conflict 
of Laws up to the time of his death, which 
occurred Feb. 21, 1889. He was born in 
1821, and was graduated from Yale College 
in 1839. He was professor of English Liter- 
ature in Kenyon College from 1856 to 1863, 
when he was ordained a minister of the Epis- 
copal Church, and made rector of St. Paul’s 
Church, Brookline. He was at one time con- 
nected with the Theological School at Cam- 
bridge. He was an author of legal works 
whose reputation was world-wide. Among 
them were “Treatise on Criminal Law,” 
“ The Law of Agency and Agents,” “ Trea- 
tise on the Law of Homicide,” “ Treatise on 
the Conflict of Laws,” and *‘ Standard Digest 
of International Law.” He was a joint writer 
of a ‘‘ Treatise on Medical Jurisprudence.” 

In 1884 the school was removed from 
Bromfield Street to 10 Ashburton Place. 
This building had been formerly the resi- 
dence of Mr. Augustus H. Fiske, who for 
many years was a very prominent lawyer in 
Boston with an extensive practice. The 
structure was entirely remodelled. The base- 
ment is devoted to lounging and dressing 
rooms. The first floor is occupied by the 
Dean's office, one room of the Library, and 
a large Lecture Hall, with a seating capacity 
of some two hundred. The second floor is 
given up entirely to the Library, and the 


_ third floor has two large recitation rooms, 


r 


pointed Mr. Foster an Associate Justice of | 


the Supreme Court, which position he re- 
signed three years later and returned to the 
practice of his profession. 


Judge Foster’s | 


which are also used by the students for their 
law club meetings. There are also rooms 
on the fourth floor which are used by the 
law clubs. 

If the Boston Law School is a success, it 
owes that result to its present Dean, the 
Hon. Edmund H. Bennett, more than to any 
other man. Mr. Bennett was born in Man- 
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chester, Vt., in 1824, and was graduated from 
the University of Vermont in 1843. He 
studied law with his father, who was for 
many years an Associate Justice of the 
Supreme Court of Vermont. The profes- 
sional career of Mr. Bennett began at Taun- 
ton, Mass., whither he removed in 1848. 
He was mayor of the city in 1865, 1866, 
1867 ; and in 1858 he was appointed Judge 
of Probate for Bristol 
County, and held the 
position until 1883, 
at which time he re- 
signed. During the 
years 1870, 1871, and 
1872 he was a lecturer 
at the Harvard Law 
School, and was made 
a lecturer at the Bos- 
ton Law School in 
1872. His _ practice 
has always been a 
very large one, and 
he has written, edited, 
or assisted in editing 
more than a hundred 
volumes of legal works. 
Among them are a 
“Digest of Massachu- 
setts Reports,” “ Ben- 
nett and Heard’s Lead- 
ing Criminal Cases,” 
“Bennett's Fire In- 
surance Cases,” and 
American editions of 
“Goddard on Ease- 
ments,” “Benjamin on Sales,” and “Inder- 
maur on the Common Law.” He has been 


for several years one of the editors of the | 
an English edition, which the University has 


““American Law Register.” Judge Bennett 
has perhaps been able to accomplish this 
great amount of work by reason of his habit 
of untiring industry. He is never idle, and 
has great facility in passing from one class of 
work to another. He is a model lecturer, 
and excels in clearness of statement and in 
a power of leaving an unconfused impres- 
sion upon the mind of a student. 


EDMUND H. 





But per- | 


haps his peculiar strength is as an executive 
officer, and in the influence which he exer- 
cises over the students. He has a wonder- 
ful faculty of controlling young men. During 
his long service as dean it is believed that 
there has not been an instance of insub- 
ordination or resistance to authority, or any 
dissatisfaction with his decisions in the 
administration of the school. It would 
be hard to overesti- 
mate his contribution 
to the success of the 
institution. 

There is another 
man who has been a 
lecturer at the school 
from its infancy whose 
labors should not be 
forgotten in this brief 
sketch, and that is 
Melville M. Bigelow, 
Ph.D. Mr. Bigelow 
now lectures upon 
Torts, Bills and Notes, 
and Insurance. He 
is known throughout 
the United States and 
England as the author 
of various legal works, 
among them being his 
“ Estoppel,” “Fraud,” 
“Equity,” ‘“ Torts,” 
and “ Leading Cases 
on Torts.” Some two 
years since, his work 
on “Torts” was 
adopted as a text-book by the University of 
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| Cambridge in England ; and at the request 


of the University, Mr. Bigelow has prepared 


published for its own use. This certainly 
is an honor conferred upon but few American 
writers. Mr. Bigelow is without question 
one of the.finest law lecturers in America. 
He has a peculiar power of analysis, which 
he uses with great discretion in his lectures. 
He treats his subjects in the most exhaustive 
manner, but through all his discussion holds 
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himself to vital principles, and impresses 
them upon the minds of his hearers. 

The corps of lecturers at the school at 
present embraces the Dean, who lectures 
upon Agency, Contracts, Criminal Law, 


Partnerships, and Wills ; Mr. Bigelow, upon | 


Bills and Notes, Insurance, and Torts; Judge 
Benjamin R. Curtis, Jurisdiction and Practice 
of United States Courts; Mr. Frank Good- 
win, Real Property ; William G. Hammond, 
LL.D., the History of the Common Law ; 
Hon. Elias Merwin, Equity Jurisprudence and 
Equity Pleading ; John Ordronaux, LL.D., 
Medical Jurisprudence and Constitutional 
Legislation ; Edward J. Phelps, LL.D., Con- 
stitutional Law ; James Schouler, Esq., Bail- 
ments and Domestic Relations; Hon. Charles 
Theodore Russell, Admiralty and Shipping, 
Evidence, Pleading and Practice, and Parlia- 
mentary Law; Josiah H. Benton, Jr., Esq., 
Law of Railroads; Hon. Uriel H. Crocker, 
Massachusetts Conveyancing ; Simon G. 
Croswell, Esq., Landlord and Tenant ; James 
E. Maynadier, Esq., Patent Law; Charles 
Theodore Russell, Jr., Esq., Law of Elections. 
There are now six instructors in the school. 
The course of study, subject to slight varia- 
tions from year to year, is as follows : — 


First Year. Agency (eguired). — Contracts 
(Required). — Criminal Law (Reguired). — Elo- 
cution and Forensic Oratory (£éctive). — History 
of the Common Law (£éective). — Sales (Reguired). 
— Torts (Required). 





SECOND YEAR. Review of first year.— Bailments 
(Required). — Bills and Notes (Reguired). — 
Domestic Relations (Zéctive). — Elocution and 
Forensic Oratory (Zéective). — Insurance (Féc- 
tive). — Landlord and Tenant ( Reguired).— Mas- 
sachusetts Conveyancing (/ective). — Partner- 
ship ( Required). — Real Property (Required). 

Tuirp Year. Admiralty, &c. (Zective).—Char- 
tered Rights( £Zective).—Conflict of Laws( E/ective). 

- Constitutional Law (£/ecttve). —Constitutional 
Legislation (/ective).— Corporations (éective). 
— Elocution and Forensic Oratory (ZZective). — 
Equity Jurisprudence ; Equity Pleading and Prac- 
tice (Reguired). — Evidence (Required). — Juris- 
diction and Practice of the United States Courts 
(Elective). — Law of Railroads (Zective). — Medi- 
cal Jurisprudence (£/ective). — Parliamentary Law 
(Elective).— Patent Law (£/ective). — Pleading 
and Practice at Common Law (eguired), and 
under Massachusetts Practice (#/ective). — Roman 
Law (Zéective). — Wills (lective). 


As evidence of the work done in the 
school, the following table of lectures and 
recitations, 1887-1888, is presented : — 





LECTURER. SUBJECT. 


Number of Lectures. 





E. H. & S. C. Bennett. 12 
James Schouler, Esq. 
M. M. Bigelow, Esq. 
Dr. John Ordronaux. 
The Déan. 

The Dean. 

Prof. Chas. T. Russell. 
Prof. E. Merwin. 
Chas. F. Jenney, Esq. 
Uriel H. Crocker, Esq. 
Dr. J. Ordronaux. 


Agency. 
Bailments. 23 
Bills and Notes. 37 
Constitutional Legislation. | 9 
Contracts. 59 
Criminal Law 21 
Evidence. 21 
Equity. 50 
Massachusetts Practice. II 
Mass. Conveyancing. 10 
| Medical Jurisprudence. 9 
Prof. Russell. | Pleading. 20 
Frank Goodwin, Esq. | Real Property. 64 
George R. Swasey, Esq. | Sales. 16 
M. M. Bigelow, Esq. Torts. 5! 
B. R. Curtis. U. S. Courts Jurisdiction. | 14 
J. H. Benton, Jr., Esq. | Railroad Laws. II 











| ———-— 


To Whom 
Delivered. 


Maximum 
Attendance. 
) Required. 
) Elective. 
at Recitations on 
this Subject. 
Number of 
Recitations 


Number in Class. 
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| Attendance. 
| Average Attendance 


| Minimum 


\ 


° | Average Attendance. 


wn 


22 10 
No reciltations. 
4! 29 
No reciltations. 
56 36 
28 6 
33 33 
28 47 
No reci|tations. 
No recitations. 
No recitations. 
34 29 
38 | 53 
41 | 10 
36 | 45 
| No recitations | 
No reci tations. 


MiddleYear. Jrs 
Middle Year. 
Middle Year. 
Entire School. 
Junior. 
Junior. 

Senior 

Senior. 
Senior. 
Middle Year. 
Entire School. 
Senior. 
Middle Year. 
Junior. 
Junior. 
Senior. 
Senior. 
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The Boston Law School is a young insti- | authors of extended reputation. If the later 
tution, but already it numbers among its | years of the school shall prove to be as suc- 
graduates men who have taken a foremost | cessful, in the highest sense of the term, as 
position in their profession in different parts | those which have already passed, its friends 
of the country, those who have taken high | will be able to look back over its history as 
rank in the politics of their respective States | a complete vindication of its existence and its 
and have filled most honorable positions, and | methods of instruction. 





SMITH v. MARRABLE. 


THE FAMOUS CASE. (11 M. & W. 5.— Temp. 1843.) 
By JOHN POPPLESTONE. 


[Jt is an implied condition in the letting of a furnished house that it shall be reasonably 
fit for habitation.) 


RUNSWICK PLACE is in Brighton ; 
Leads to’ Brunswick Square ; 
And Brunswick Square looks right on 
To the sea that’s there. 


The Marrables went to Brunswick Place; 
Sir Thomas the Knight, in the year of grace 
Eighteen hundred and forty-two, ° 

Wrote: “ Yes, I think the house will do; 

I ‘ll take it furnished for a space. 

We 'll come at once; the bargain fix, — 

I ‘ll take it for five weeks or six.” 


But when begins my ditty? 

Six and forty years ago, 

To see the Marrables bitten so 

By insects, was a pity. 

s! 

They crawled in jugs, they filled the mugs, 
Lay hidden in the folds of rugs, 
Worried her ladyship’s favorite pugs 
Till the beasts had never a moment's ease. 
Some were slow as lazy slugs, 
And some were as light and quick as fleas. 
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In beds and chairs they sheltered snug, 
Into carpets and hassocks dug. 
In vain was every patent drug; 
Their safe retreats they still would hug. 
Powder, pastes, — all, all were tried, 
That chemists or the stores supplied ; 
A hundred came for one that died. 
The cook complained, the children cried, 
The nurse gave notice; and beside 
The bedrooms were the worst infested, 
And no one slept or in them rested, 
Save one where they ’d not penetrated ; 
The rest were thickly populated. 
There was the cemex lectularius, 
And all the czmzczde various ; 
Some of all the kinds there are 
In genus hepteroptera. 
There were black ones, red ones, brown and yellow, 
Young and frisky, old and mellow; 
Of all ages, kinds, and stations, 
And each had hundreds of relations! 
Sir Thomas said, with a shuddering shrug, 
There were some of every kind of : 
In fact, you ’ll see, if you ’ve caught my meaning, 
'T was worse than a severe spring cleaning. 
None suffered so in all the land; it 
Was worse than the vilest Spanish bandit. 
‘T was plain they could n’t, would n’t stand it. 
Three wretched days had o’er them sped, 
But ere the fourth was gone they fled. 
Sent a note to the landlord, that within he 
Would find the key, and each golden guinea — 
’'T was eight in all — that for a week 
Was due. But Smith 
Went off to seek 
Sir Thomas. Found him; said, forthwith: 
“Go, if on going you are bent, sir; 
But first, if you please, my five weeks’ rent, sir.” 
“Five weeks!” Sir Thomas, angry, said; 
“Why, man, if we stayed on here five 
Days we ’d be consumed alive, 
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And on the sixth be eaten dead! 

Worse impudence I never heard. 

The thing ’s, as Euclid said, absurd. 

If more you want, why, you must sue, sir.” 


Three months, in pleading, by them flew, sir; 
And then the judges, in their ermine, 
Sat, grave, to hear, and then determine 
If for a furnished house, where vermin 
Made life a burden quite unbearable 
To Sir Thomas and every other Marrable, 
Full rent was due. And Smith contended 
The law implied no warranty ; 
A house, when let, from fault was free, 
Or that ’t was fit for habitation ; 
Or suitable for occupation. 
And that when let his duty ended, 
Save to collect the rent. And then did 
Sir Thomas answer: “ Yes, that ’s true 
Of houses let unfurnished. You 
Have let yours furnished; which implies 
The house you let is fit to live in: 
That ’s plain to every man with eyes. 
That ’s all the point. And if you give in, 
It follows that who lets may flit 
Whene’er he finds the place unfit — 
From vermin, or unpleasant st-nks, 
Arising from defective sinks, 
Or what not — for him to reside in.” 


That day Smith was a luckless wight. 
The judges took the view the knight 
Had urged, — that warranty ’s implied in 
A furnished house that it ’s fit to abide in. 


Smith caught the five express, repentant ; 
And judgment followed for defendant. 
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ANCIENT LEGAL EDUCATION IN THE INNS OF COURT. 


IR EDWARD COKE, in the preface 

to the second part of his Institutes, 
has these words: “ After the making of 
Magna Charta and the Charta de Foresta, 
divers learned men in the laws, that I may 
use the words of the record, kept schools of 
the law in the City of London, and taught 
such as resorted to them the laws of the 
realm.” He then quotes the writ of King 
Henry III. in the nineteenth year of his 
reign, by which he commanded the mayor 


nn 


| 


| 


and sheriffs of London to cause proclama- | 
| the Knights Hospitallers to a society of law- 


tion to be made throughout it, that no one 
who kept Schools of Laws in the same city 
should thenceforth teach them there; and 


| yers during the reign of the same king. 


that, if there should be any one keeping | 
schools of this kind, they were without | 


delay to make him cease. “ But this writ,” 
he says, “took no better effect than it de- 
served ; for evil counsel being removed 
from the King, he in the next year... 
did by his Charter, under his great seal, 
confirm both Magna Charta and Charta 
de Foresta, he being then twenty-nine 
years old.” 

Sir Edward Coke seems, therefore, to con- 
sider the above-mentioned writ as intended 
to attack the memory of Magna Charta and 
the Charter of the Forest, by silencing, in 
an arbitrary and summary manner, legal 
teachers who based upon those documents 
instructions in the law of England. 

Sir William Blackstone, however, treats 
this writ as intended, by the suppression 
of unauthorized teachers, to sanction a new 
legal university arising on the Westminster 
side of the city, and which was ultimately 
constituted of the several Inns of Court and 
Inns of Chancery. 

It may be doubted whether the opinion 
that the lawyers were so early collected 
together will bear examination. Of Lin- 
coln’s Inn, Dugdale mentions a tradition, 





as still current among the ancients, that 
the professors of the law were brought in 
to settle in that place by Henry, Earl of 
Lincoln, “about the beginning of King 
Edward II.’s time.” This was rather more 
than seventy years after the nineteenth of 
Henry III. There is an account of Gray’s 
Inn (formerly the property of the Lords 
Gray of Wilton) as having been held by 
a lease from them by students of the law 
in the time of King Edward III.; and the 
Temple is said to have been conveyed by 


It 
therefore seems reasonable to doubt that 
at the time when Henry III.’s writ was 
put forth, any legal university existed. 

Not much, however, is known about the 
Inns of Court and Chancery until the time 
of Henry VI. Sir John Fortescue, a great 
and famous lawyer, and chief justice of the 
King’s bench at that time, has left us, in 
his little panegyric upon the laws of Eng- 
land, a sketch of the inns as they then 
existed. He says that there were then be- 
longing to the lawyers’ university four Inns 
of Court, each containing two hundred per- 
sons, and ten Inns of Chancery, and in each 
of them one hundred persons. 

Most of the students in the Inns of Chan- 
cery were young, learning the first princi- 
ples of the law; and as they advanced in 
learning and grew to riper years, they were 
admitted into the Inns of Court. In both 
the Inns of Chancery and Court, not only 
law, but also lighter accomplishments, were 
cultivated, — singing among the number. 
There, too, in the intervals of their study 
of the law, they appear to have given time 
largely to the study of the Scriptures and 
of chronicles; and the sons of persons of 
quality were placed there for the sake of 
general education, though their fathers did 
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not design them to live in the practice of 
the »rofession, 

Passing over the long interval from Sir 
John Fortescue’s time to that of Queen 
Elizabeth, we find Sir Edward Coke giving 
a fuller and very laudatory account of the 
inns : — 


“ Now for the degrees of law, as there bee in the 
Universities of Cambridge and Oxforde divers de- 
grees, as Generall Sophisters, Bachellors, Masters, 
Doctors, of whom bee chosen men for Eminent 





Inne, to which the next two belong; Lincolne’s 
Inne, which enjoyeth the last two saving one ; and 
the Middle Temple which hath onely the last: 
each of the houses of Court consist of readers 
above twentie, of utter barristers above thrise so 
many, of young gentlemen about the number of 
eight or nine score, who there spend their time in 


| study of law, and in commendable exercises fit for 
| gentlemen: the judges of the law and serjeants, 
| being commonly above the number of twentie, are 


equally distinguished into two higher and more 


| eminent houses, called Serjeant’s Inne: all these 


and judiciall places, both in the Church and Eccle- | 
siasticall Courts ; so in the Profession of the Lawe, | 


there are Mootemen, (which are those that argue 
readers cases in houses of Chauncerie, both in 
Termes and graund vacations.) Of Mootemen, 
after eight years’ study or thereabouts, are chosen 
utter-barristers ; of utter-barristers, after they have 


beene of that degree twelve yeares at the least, are | 
chosen benchers, or auncients, of which one that | 
is of the puisne sort reades yearly in Summer | 
vacation, and is called a single reader ; and one | 
of the auncients that have formerly read, reades in | 


Lent vacation, and is called a double reader, and 
commonly it is between his first and second read- 
ing about nine or tenne years. 
the King makes choyse of his attorney and sollici- 
tor-generall, his attorney of the Court of wardes 
and liveries, and attorney of the duchy: and of 


and are by the King’s writ called ad statum et 
gradum servientis ad legem: and out of these the 
King electeth one, two, or three, as pleaseth him, 
to be his serjeants, which are called King’s Ser- 
jeants; of serjeants are by the King also con- 
stituted the honorable and reverend judges and 
sages of the law... . 

“For the young student which most com- 
monly cometh from one of the Universities, for 
his entrance or beginning were first instituted 


and erected eight houses of Chauncerie, to learne | 
there the elements of the law: that is to say, Clif- | 
forde’s Inne, Lyon’s Inne, Clement’s Inne, Bar- | 


nard’s Inne, Staple Inne, Furnivall’s Inne, Davis’ 
Inne, and New Inne: and each of these houses 
consists of fortie or thereabouts. For the readers, 
utter-barristers, mootemen, and inferiour students, 
are foure famous and renowned colleges or houses 
of Court, called the Inner Temple, to which the 
first three houses of chauncerie appertain ; Graie’s 
Io 


are not farre distant one from another, and al- 
together doe make the most famous universitie for 
profession of law onely, or of any one humane 
science, that is in the world.” 


From other sources additional details may 
be learned which give a tolerably full picture 
of the manner of life and system of instruc- 
tion in the inns. 

The year was divided into the term times, 
the learning or grand vacations, and the 
dead or mean vacation. There were two 


| learning or grand vacations,—the one in 


And out of these | 


| days. 








these readers are serjeants elected by the King, | S°™© statute during these vacations. 


Lent, the other at the beginning of August. 
Each continued for three weeks and three 
Two readers were appointed for the 
exposition to the members of their house of 
In the 
Middle Temple the junior (who held his 
reading in the summer vacation) was a 


_ barrister just about to be received as a 


bencher. The other reader was a bencher 
of some standing, and his time of expound- 
ing was in the Lent vacation. 

At these times the reader’s exposition of 
the statute was canvassed and impugned by 
the elder part of the barristers of the house ; 
and sometimes they were divided, some of 
them attacking and others defending it ; and 
afterwards the reader replied in confirma- 
tion of his opinion. It appears that the ser- 
jeants and judges were occasionally present 
at these exercises. They are said to have 
occupied three or four hours a day, though 
perhaps on alternate days; and a single 
statute formed the groundwork for the read- 
ing of a whole vacation. The reader mean- 
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while held, according to the usage of those 
days, a sumptuous feast in the Hall, at 
which noblemen, judges, and officers of 
State were entertained, and sometimes the 
King himself. 

The evenings of the grand vacations were 
occupied with the exercise called mooting, 
when, according to one of the old accounts, 


“before three of the elders or benchers at | 
| whole pleading, according to the ancient 
| orders and custome; and that none of the 


the leste, is pleadyd and declared in homely 
law French, by such as are young lerners, 
some doubtfull matter or question in the 
law; which after an utter-barrister doth 
reherse, and doth argue and reason to it in 
the law Frenche; and after him another 
utter-barrister doth reason in the contrary 
part, in law Frenche also; and then do the 
three benchers declare their myndes in Eng- 
lish.” These were the exercises of the grand 
vacations ; but Stowe mentions that others 
similar were performed in term time, argu- 
ing and debating cases after dinner, and 
mooting after supper, in the same manner 
as in the vacation. 

In the mean vacations the same system 
was carried on, with this difference, that the 
junior members of the society were those 
engaged. The utter-barristers presided in 
the place of the benchers, and “ the young 
men that be no utter-barristers” argued 
before them in law French. 


An additional plan was adopted in the | 


Middle Temple among the students them- 
selves. 
together by three in a company, and, one of 
the three putting forth some doubtful ques- 
tion, they argued upon it in English, and at 
last the propounder of the question gave his 
opinion, and showed the judgment of the 
book from which the point was taken ; 
“and,” according to the old authority where 
this custom is mentioned, “ this do the stu- 
dents observe every day throughout the year, 
except festivall days.” 

As indicating the attention given to the 
studies of the inns, and the length of the 
times of probation, it may be well to quote a 
few examples from codes of rules made for 


After dinner and supper, they sat | 








all the societies during the reign of Queen 
Elizabeth, Philip and Mary, and James the 
First. 

Thus, in the time of Philip and Mary,— 
“that the mote cases in every of the houses 
of Court, for the vacation time, do not con- 
tain above two points argumentable ; and 
that the same cases be brought in pleading, 
and the puisne of the bench to recite the 


bench shall argue above two points ; and if 
he do, then the reader shall shew him that he 
breaketh the common order, and so reform 
it.” 

In the reign of Elizabeth,—‘ that none 
be called to the barr, but such as be of con- 
venient continuance, and have used the 
exercises of the house, as in arguing cases, 
putting at bolts, and keeping of the moots 
and exercises there three years at least, be- 
fore they be called. That in the moots 
both in the houses of Courts and Chan- 
cery, pleadings be rehearsed and used, as 
hath been in former times past used ; and 
thereupon to go to the case, but not without 
the pleading drawn, pleaded, and recited ; 
and that no case in any inne of Chancery 
do contain above three points or questions 
at the most, and that the cases be but 
short.” 

And in James I.’s time there was an 
order by which, after a recital that the 
“over early and hasty practice of utter- 
barristers doth make them less grounded 
and sufficient, whereby the law may be dis- . 
graced and the clyent prejudiced,” it was 
provided “that, for the time to come, no 
utter barrister begin to practice publicly at 
any bar at Westminster until he hath been 
three years at the barr; except such utter- 
barristers that have been readers in some 
houses of Chancery.” 

The festivities at the inns formed charac- 
teristic parts of their systems; and some 
curious regulations were made in relation to 
these. The following are extracted from a 
series stated to have been made at the Inner 
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Temple in the 7 Car. I. for keeping good 
rule in Christmas time : — 


“That no play be continued within the house 
upon any Saturday night, or upon Christmas Eve 
at night, after twelve of the clock... . 


circuit of this house, or without any of the gates, 
by any lord or other gentleman, to break open any 
house or chamber, or to take anything in the name 
of rent, or a distress. .. . 

“That, for preventing of quarrells within the 
house, and that general scandal and obloquie which 
the house hath heretofore incurred in time of 
Christmas, there shall no gentleman of this house 
side with any person whatsoever that shall offer to 
disturb the peace and quiet of the house; but 
shall indeavor to punish them, according to the 
old custome of the house ; and that no strangers 
be suffered to come within the Hall, but such as 
shall appear and seem to be of good sort and 
fashion.” 


The accounts of the observances at the 
special feasts are very curious, and are well 
worth reading as illustrations of the rigid 
and stately manners of ancient times, but 
they are of too great length to be quoted 
here. 

On the whole, the system anciently in 
use at the inns is entitled to more respect 
than it often receives. It was obviously 
suited for the special object for which it was 
designed, — the cultivation of a learned ac- 
quaintance with the laws, and readiness and 
skill in applying them. There is something 
pleasing in the co-operation of the different 
grades of the societies in their common oc- 
cupation. Benchers and readers, utter and 
inner barristers, and students appear to have 





been combined in the pursuit of legal knowl- 
edge, not merely when points arose in actual 
business, but as a matter of study and learn- 
ing ; and while the distinctions of rank were 
maintained, the abilities of the subordinate 


“That there be not any going abroad, out of the | classes had scope in more independent exer- 


cises than those of mere pupils. The inner- 
barristers had to argue as well as to learn ; 
the utter-barristers, to preside and teach as 
well as argue. The gregarious and social 
character of life in the inns was likely to 
give a zest to the pursuits of the young law- 
yers, and to nourish a spirit of good fellow- 
ship among them. It is also deserving of 
notice that there were considerable periods 
of probation before the students rose to the 
successive ranks of the profession. 

A quaint notice is given in one of the old 
books of the external difficulties amidst 
which the young Templars had formerly to 
attain to erudition, and we conclude by quot- 
ing it. It is said of the Middle Temple: 


“There be none there that be compelled to 
lerne, and they that are learners, for the most part 
have their studies and places of learning so sett 
that they are much troubled with the noyse of 
walkying and communication of them that be no 
learners ; and in the term time they are so un- 
quieted by clyents and servants of clyents that 
resort to such as are attornies and practysers, that 
the students may as quietly study in the open 
streets as in their studies. . . . 

“Item, they have no place to walk in and talk 
and confer their learnings, but in the church; 
which place, all the term times, hath in it no more 
quietness than the pervyse of Pawles, by occasion 
of the confluence and concourse of such as are 


,’ 


suters in the law.’ 
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CAUSES CELEBRES. 


11. 
LESURQUES. 






[1796. ] 


iy is related that at the time Venice was 
at the height of its power a Venetian 
nobleman was struck down, in the night, by 
the blow of a stiletto. The crime was com- 
mitted a few steps from the house of a baker. 
Suspicions were directed against this man, 
who was noted for hisviolent and quarrelsome 
temper. A search was made in his dwelling, 
and a sheath was discovered which perfectly 
fitted the stiletto found in the wound. This 
fact was conclusive to the judges ; the baker 
was condemned to death, and was executed 
after undergoing the most frightful tortures. 

Shortly afterward the real assassin was 
arrested, and confessed his crime. The in- 
nocence of the unfortunate baker was recog- 
nized; but the innocence of Justice could 
be established only by a striking reparation. 
Every one comprehended that, —the Doge, 
the Council of Ten, the State Inquisitors, the 
Tribunal of Forty. All these great powers, 
composed exclusively of nobles, raised their 
voices acknowledging their recognition of 
the error, as a reparation for the involuntary 
injustice which had been committed. The 
Republic declared itself the guardian of the 
poor man’s children ; religion effaced his pre- 
tended crime by prayers, and a perpetual 
mass was ordered for the repose of his soul ; 
the judges who had had the misfortune to 
pronounce his sentence went into mourning ; 
and in the great hall where criminal trials 
were heard were inscribed these words, —a 
continual warning for all future judges, — 
RICORDATEVI DEL PovERO Fornaio (Re- 
member the poor baker). 

But now, when a doubt arises against 
human justice, when an accusation is made 
against the law and its interpreters, it is not 
the name of the poor baker which is invoked, 
it is the name of LresurquEs. The whole 





world believes in the innocence of this man; 


| and yet no reparation or attempt at repara- 





tion has ever been made in his case. 


On the 28th of April, 1796, early in the 
morning, some peasants walking near the 
Pont de Pouilly, in the Commune de Vert, 
saw at a place called Le Closeau, near the 
Fontaine- Ronde, a carriage which had ap- 
parently been abandonded at the entrance to 
a little wood. This carriage they recognized 
as that which served to carry the mail be- 
tween Paris and Lyons. One of the two 
horses was still attached to it ; the other was 
missing. A few steps from the carriage lay 
the dead body of the postilion. Around this 
body bloody papers were scattered upon the 
grass. Farther along, near the Pont de 
Pouilly, another dead body was found; it 
was that of the courier of the mail. 

The peasants hastened to Lieursaint, the 
nearest town, and related their discovery. 
The postmaster at this place, the citizen 
Duclos, was already upon his steps, uneasy 
at not hearing from his two horses and the 
postilion whom he had sent with the mail 
to Melun the evening before. At the first 
words of the peasants he leaped upon a 
horse, which he had ready, intending to 
go to Melun for news of the missing ones. 

The place designated by the peasants as 
the scene of the crime was situated about 
three quarters of a league from Lieursaint 
and about a hundred steps from the road to 
Lyons, between the two inns of the Fontaine- 
Ronde and the Commissaire-Général. In 
less than ten minutes Duclos arrived at Le 
Closeau, and found there the abandoned car- 
riage, one of his two horses, and the dead 
bodies of the postilion Etienne Audebert and 
that of the Courier Excoffon. 



























73 





Duclos at once sent a postilion to Melun 
to advise the public prosecutor of that town 
of the crime. 
paix of Melun at once repaired to the place. 

The spectacle which met their eyes was 
horrible. 


This officer and the juge de | 


Causes Célebres. 


The body of the unfortunate pos- | 


tilion was frightfully mutilated; the head | 
had been split by the blow of a sabre, the | 


breast was pierced with three enormous 
wounds, and one hand had been severed 
from the arm. Around this first victim the 
trodden grass still preserved the marks of 
numerous footprints, and there were evi- 
dences of a vigorous resistance. 

At a distance of a few steps an overcoat 
was found, gray with a blue border, which 
had not belonged to either the postilion or 
the courier. Near the coat was a broken 
sabre and its scabbard. The blade, stained 
with blood, had upon one side this inscrip- 
tion, “ L’houneur me conduit,’ and upon the 
other, “ Pour le salut de ma patrie.” They 


found also, in the grass, another scabbard | 


and the sheath of a knife, as well as a spur 
with silver links tied together with coarse 
thread. 

The magistrates then went toward the 
Pont du Pouilly and viewed the body of 
Excoffon. The neck bore two deep wounds 
made with a sharp instrument, and upon the 
body were three other wounds evidently 
made by the same weapon. 

The two bodies were rigid, and the crime 
must have been committed many hours be- 
fore, without doubt on the previous evening 
about nine or half-past, after the relay at 
Lieursaint. Under the Pont du Pouilly 
they found the boots of the postilion, one 
of which was filled with blood. 

Everything indicated that these assassina- 
tions had been committed for the purpose of 
robbery. 
scattered upon the ground were found the 
list of Excoffon, and on it the imprint of a 
bloody finger marked certain places, show- 
ing that one of the murderers had consulted 
this list of the packages carried by the courier, 
while the others probably sought out and 


opened the desired ones. The list showed 
that the courier had in his care a large 
aimount of money and drafts. 

An inquiry was at’ once commenced which 
developed two evident facts: first, that four 
men on horseback had been seen on the road 
from Paris to Lieursaint on the afternoon of 
April 27, riding back and forth, and that they 
reappeared in the evening accompanied by 
another companion. The second important 
fact was the disappearance of an individual 
who had been observed by several persons 
riding on the carriage beside the courier. 
It was very probable that this traveller was 
a fifth assassin. The overcoat abandoned 
at the place of the crime answered the de- 
scription of the one said to have been worn 
by this person as testified to by several 
witnesses who saw him. 

For a time the investigation was without 
important result, but at length the authorities 
got upon theright track. It was ascertained 
that, on the morning of the discovery of the 
crime, four horses covered with sweat had 
been taken by a certain Etienne to the house 
of an innkeeper named Aubry in the Rue 
des Fosses-Saint-Germain-l’Auxerrois ;_ at 
about seven o'clock Etienne returned for 
them, accompanied by one of his comrades 
named Bernard, and took them to the house 
of Citizen Muiron, where the two men re- 
mained until evening and then departed. | 

Following up this trail, it was presently 
found that this Etienne was named Courriol ; 
that he had lived up to April 27 in the Rue 


| du Petit-Reposoir; that he slept there on 


| 


Among the letters and papers | 


| 
! 


the night of the 26th; that he had not been 
seen at this house since the crime, and that 
he lived with a woman named Madelaine 
Bréban, who passed as his wife. 

The authorities succeeded in getting upon 
the track of Courriol. From the Rue du Petit- 
Reposoir, he went with his mistress to lodge 
at the house of a man named Richard, No. 
27 Rue de la Bucherie ; both remained there 
until the 6th of May, when, having procured 
a passport for Troyes, they departed. The 
man who furnished the carriage was a Jew 
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| 


of a doubtful reputation, named David Ber- | 


nard. The two were accompanied by a third 
individual named Bruer, who went with them 
as far as Bondy. Just beyond this place the 


two changed their route, and instead of going | 


to Troyes returned to Chateau-Thierry, to 
the house of one Golier, an employé in the 
Department of War. 


two friends arrived at the central bureau 
before Guesno had completed his recital. 
‘‘Come with me to the office of the Citizen 
Daubanton,” said Guesno, “ and I will finish 
my story.” Lesurques had no time to spare, 
but Guesno insisted, saying that he would 


| only delay him a few moments, — just long 


An officer was at once sent to Chateau- | 


Thierry, and there arrested Courriol and his | 


mistress. There was found in their posses- 
sion 1,528 livres in silver coin, 1,680 livres in 
gold coin, 1,142,200 livres in assignats, 42,025 


livres in checks, 7,150 livres in drafts, and | 


a large quantity of gold and silver jewelry, 
absolutely new. It was evident that they 


had secured one of the five assassins, for the | 


value of the recovered property formed just 
one fifth of the amount that had been stolen. 

Where were the other four? They sus- 
pected Golier; they suspected still more 
strongly a man named Guesno, whom they 
found staying at the house of Golier, and 


who had arrived that very day from Paris; | 


who knew Courriol, and who had lodged 
with him at the house of Richard in Paris. 
Guesno was, as was Golier, connected with 
the military. 

The central bureau of police intrusted the 


enough to get his papers. 

Lesurques allowed himself to be persuaded, 
and the two friends entered. 

In the room which served as an ante- 


| chamber to the office of the juge de pazx, 
| they found about twenty persons, whom they 





| off of Lesurques and Guesno. 


recognized by their costumes to be peasants 
from the environs of Paris. They were the 
witnesses from Lieursaint and Montgeron 
whom the judge was to hear that day. 
Guesno and Lesurques seated themselves 
upon a bench; Guesno while awaiting his 
turn went on with his interrupted recital. 
At the first words which he spoke concern- 


| ing the assassination and the robbery of 


the Courier of Lyons, two of the witnesses 
turned their heads towards the new-comers, 
let escape a gesture of affright, and then 
whispered together without taking their eyes 
These two 
witnesses were two servants from Montgeron, 


| women named Santon and Grosse-Téte. 


investigation of the affair in Paris to the | 
| to enter the cabinet of the magistrate; a 
| few moments afterwards an officer of ‘police 


juge de paix of the section of Pont-Neuf, 
the Citizen Daubanton, an active, severe, and 
perspicacious man. This officer hastened 
to summon witnesses and to interrogate the 
prisoners. 

It became evident at the outset that Guesno 
had nothing to do with the matter. He ex- 
plained his presence at the house of Richard 
and at the house of Golier in a perfectly 
natural manner, and the Citizen Daubanton 


dismissed him, telling him that his papers | 


would be returned to him on the next day. 
The next day Guesno went to the central 
bureau to obtain his papers. 
met an old friend whom he had not seen for 
some time, the Citizen Lesurques. 
his tribulations of the preceding day, Guesno 
The 


related them on the way to Lesurques. 


On the way he | 


Full of | 


The moment arrived for these two women 


named Hendon came out of the cabinet, 
looked attentively at the two friends, and 
approaching Guesno informed him that the 
judge desired to see him and the friend who 
accompanied him. Lesurques was greatly 
astonished, but the two at once entered the 
private office. 

The magistrate made them sit down ina 
window facing the two women, and addressed 
to them, in a severe tone, some unimportant 
questions. The two women regarded them 
with attention. The judge then told the 
two men to return to the antechamber. 

They were unable to comprehend this 
strange proceeding. 

Alone with the two women, Daubanton 
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said to them, “ Well, do you still think that 
these two men are two of the assassins of 
Lieursaint ?” 

“ Yes, Citizen Judge,” replied they ; “ they 
are two of the four cavaliers who dined at the 
house of the Citizen Everard,and took coffee 
at the house of the Citizeness Chatelain.” 

“Be careful what you say,” replied the 
magistrate. “One of these two men has 
been suspected, and nothing obliged him, if 
he were guilty, to come here. The other, 
the blonde, has never appeared before in the 
case, and his presence here is still more in- 
explicable. Criminals ordinarily do not come 
to the bureau of police after committing a 
crime.’ 

The two women persisted; they recog- 
nized both of them, but were most certain 
as to the blonde, who was Lesurques. 

The Citizen Daubanton made Guesno and 
Lesurques re-enter, and this time confronted 
them with their accusers. 
prised at this confrontation which neither of 
them could comprehend. When they had 
again retired, the judge once more recom- 
mended the women to reflect and think of the 
terrible consequences if they were mistaken ; 
they still insisted. 
ing to act hastily, obtained from the gen- 


darmes of Lieursaint and Meluna description | 


of the men who had been seen. Two of these 
descriptions seemed to correspond with the 
appearance of Guesno and Lesurques. The 


last especially answered the description of | 
the large blonde of whom all the witnesses | 
| account of his reputation. 


spoke. 


The magistrate requested Lesurques to | 
| noon until two o’clock at the house of the Citi- 


exhibit his papers. Lesurques, although 
established at Paris for a year, had neither 
papers nor carte de streté; in his pocket- 
book was found a car/e de sircté which bore 
the name of his cousin, and another one 
in blank; this raised a strong presumption 
against the man. 

Daubanton did not hesitate, but at once 
arrested both men. 

The crime at Lieursaint produced in Paris 
a profound sensation. The numerous bri- 





Both were sur- | 


The magistrate, not wish- | 





gands who at that time infested the high- 
ways of France rarely had the audacity to 
attempt their crimes at the very gates of the 
capital. 

The Citizen Daubanton entered upon the 
examination of this affair with the most 
ardent zeal. In regard to Lesurques and 
Guesno, however, he acted with the greatest 
circumspection. Further facts developed 
by the investigation seemed to throw grave 
doubts upon the probability of their guilt. 

Joseph Lesurques was born at Douai, of a 
very honorable family. While he was yet 
a mere youth he enlisted in a regiment of 
Auvergne, and served with great faithfulness 
and obtained the rank of sergeant. He left 
the service in 1789. Active, intelligent, and 
ambitious, he found in the great disorders 
consequent upon the revolution an oppor- 
tunity to make his fortune. At first em- 
ployed in the district bureau in his natal 
town, he erelong became its head. He 
had made large sums in fortunate specu- 
lations, and at the time of his arrest he 
enjoyed an income of about 10,000 livres, 
—a fortune for those times. Rich, the 
husband of a devoted wife, the father of 
three children, a great student of art, he 
decided to establish himself in Paris, where 
he could enjoy a life in accordance with his 
tastes, and could educate his children as he 
desired. He left Douai early in the year 
1795- 

Lesurques referred to all his friends, well- 
known and honorable men, who gave a good 
“The 27th of 
April,” said Lesurques, “I passed the fore- 


zen Legrand ; from there I went to the Rue 
Montorgueil. In the evening, at six o'clock, 
I went to walk upon the boulevards with the 
Citizen Ledru. I met my friend Guesno, and 
we then entered a café at the corner of the 
Comédie-Italienne, where we each drank a 
glass of wine. 

The citizens Hilaire, Ledru, and Legrand 
confirmed these statements. 

On his part, Guesno accounted satisfac- 
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torily for his whereabouts on the 27th, and 
furnished what appeared to the judge a per 
fect alibi. 

But how was it possible to reconcile the 
apparent innocence of Lesurques and Guesno 
with the identification, so precise and _ per- 





sistent, by the women Santon and Grosse- | 


Téte ? How could it be that Lesurques was 
not guilty, when to the evidence of these two 


women was added that of many others, among | 


whom were Champeaux, an innkeeper at 
Lieursaint, and his wife, who declared that 
he was certainly the large blonde, who having 
broken the links of his spur had repaired 
them at their house with a piece of coarse 
white thread ? 

As for Courriol, everything proved his 
guilt. He could give no satisfactory account 
of his employment or of the property found 
in his possession. He denied everything 
until his mistress, Madelaine Bréban, con- 
founded him by her confessions. This girl, 
whom Daubatiton told that perfect frankness 
could alone save her from an accusation of 
complicity in the crime, declared that on 
the 27th of April Courriol departed early 
in the morning. He took some clothes in a 
valise and his pistols, saying as he left her 
that he was going into the country. The 
next day, as he did not return, she became 
alarmed, and was about to seek Bernard to 
obtain news of him, when he, Bernard, came 
to tell her that Courriol was waiting for her 
at the Hétel de la Paix. Courriol wished 
her to bring him a complete change of cloth- 
ing. She made a package of the desired 
articles, and hastened to the Hétel de Ja Paix. 
There, in the room of a man named Dubosc, 
she found Courriol, who had on nothing but 
a shirt. The next day Courriol changed his 
quarters ; ten days afterward they started 
for Troyes. This girl added that she had 
seen Bruer and Richard many times at Cour- 
riol’s apartments ; that she had seen Guesno 
only once, and that she had never seen 
Lesurques. She thought she recognized the 
sabre found at the place of the assassination 
as belonging to Courriol. She gave the 





| and the accusing declarations of the wit- 


| statements. 











names of the persons with whom Courriol 
was most intimate; they were Dubosc, 
Durochat, Roussy, and Vidal. 

Matters were in this condition when the 
case was taken from Daubanton, and on the 
22d of May was referred to the criminal 
tribunal of Melun. 

This was a most unfortunate occurrence 
for Lesurques. The impression made upon 
the magistrate at Paris by the attitude of the 
prisoners Lesurques and Guesno, so different 
from that of their alleged accomplices, did 
not exist in the mind of the magistrate at 
Melun. Nearer the scene of the crime, and 
more desirous to make a terrible example, 
he relied upon the evidence of the local wit- 
nesses, without troubling himself with the 
evidence offered by the defendants. There 
had been five assassins at Le Closeau ; they 
presented him with five prisoners (Bernard 
and Bruer had been also arrested for com- 
plicity in the affair); these were then the 
assassins. That is all that this magistrate 
of Melun took into consideration. 

The trial was about to commence before 
the criminal tribunal of Melun, when the 
accused, availing themselves of a right ac- 
corded by law, demanded to be taken before 
the criminal tribunal of Paris. 

The president of this tribunal M. 
Jerome Gohier. This judge from the very 
outset saw in all the accused only guilty 
criminals. The act of accusation presented 
at Melun left him no doubt as to Lesurques, 


















was 





nesses from Lieursaint and Montgeron an- 
nulled in his mind all the evidence obtained 
in Douai and Paris tending to prove an 
alibi. The witnesses upon this point num- 
bered fifteen, and were positive in their 
But the witnesses who testi- 
fied to the presence of Lesurques at Lieur- 
saint and Montgeron showed the same 
certainty and persistence. 

The witnesses for Lesurques were treated 
with great harshness and severity by the 
judge, and some of them were even terrified 
into modifying their evidence, and stating 
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that they might have been mistaken as to | 


the date on which they saw him. 

Without going into the details of the evi- 
dence, we may sum up by saying that Le- 
surques was positively identified by seven 


witnesses, and believed by three others to | 


have been the man whom they saw at Lieur- 
saint and Montgeron. The witnesses to 
his presence in Paris at the time the crime 
was committed numbered, as we have said, 
fifteen, all of them persons of the highest 
respectability. 

In spite of the evident partiality of the 
magistrate the advocate of Lesurques still 
hoped ; he was certain of the innocence of 
his client. Before the commencement of 
the trial the defender of Courriol said to him 
and to the advocate of Guesno, “I do not 
know about Courriol; but you may defend 
your clients with confidence, for they are 
both innocent.” 

The charge of President Gohier to the 
jury was a one-sided discussion of the case, 
a new argument for the prosecution. The 
jury then retired. 

While they were deliberating an incident 
occurred in the court-room which might have 
enlightened justice if justice had wished to 
be enlightened. 

A woman whose presence at this trial 
would have been considered indispensable 
by a magistrate worthy to bear the name, 
Madelaine Bréban, demanded to be allowed 
to make to the president of the tribunal a 
very important revelation. President Gohier 
ordered her to approach. She then said to 
him, that of the accused present one alone was 
guilty, and he was her lover, Courriol ; that 
Guesno and Lesurques particularly were the 
victims to their resemblance to two of the 
murderers; that Guesno resembled a man 
named Vidal and Lesurques -one named 
Dubosc, and that this last resemblance had 
been greatly increased by a blond wig that 
Dubosc wore on the day of the crime. 

‘The trial is ended,” replied M. Gohier ; 
“it is too late.” 

It is too late! 

Il 


The fatal excuse forall the 


| just! 
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It is too late to be 
It is too late to save an innocent man 
from death and justice from shame! The 
trial is ended! Well! what prevents your 
reopening it if the light at last has pene- 
trated your mind? M. Gohier preferred not 
to see the light ; it was too late! 

At eight o’clock in the evening the jury 
returned and rendered a verdict of guilty 
against Lesurques, Bernard, and Courriol. 
Guesno was acquitted, and two others, Bruer 
and Richard, found guilty of knowledge of 
the crime and of having received a portion 
of the stolen property, but not guilty of par- 
ticipation in the murder. 

Courriol, Bernard, and Lesurques were then 
sentenced to death. : 

When Lesurques heard his sentence he 
grew frightfully pale, raised his eyes to 
heaven, and moved his hands convulsively ; 
then, recovering from his terror and surprise, 
he rose and said in a clear, ringing voice : — 

‘““Undoubtedly the crime of which I am 
accused is horrible and merits the punish- 
ment of death ; but if it is frightful to assas- 
sinate on the highway it is not less so to 
abuse the law to strike down an innocent 
man. A moment will come when my inno- 
cence will be recognized, and then my blood 
will recoil upon the heads of the jury who 
have so readily condemned and the judge 
who has influenced them.” 

Jurors, judge, and all in the court shuddered 
on hearing these words. What were their 
feelings, then, when they saw rise the ad- 
mitted guilty one, Courriol, and heard him 
cry: ‘‘ Lesurques and Bernard are innocent. 
Bernard did nothing but furnish the horses ; 
Lesurques took no part in the crime.” 

The condemned were taken to the con- 
ciergerie, Courriol persisting in declaring the 
innocence of Lesurques. 

The 21st of August Courriol begged the 
magistrates of the central bureau to come 
to him, as he desired to make further state- 
ments and to tell the whole truth. Upon 
being heard, he stated in addition to what he 
had previously said: “ The true guilty ones 


faults which we commit. 
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are named Dubosc, Vidal, Durochat, and 
Roussy. Durochat, under the name of 
Laborde, took a place in the mail carriage 
by the side of the courier. The others de- 
parted from Paris on the 27th of April on 
horseback. He, Courriol, joined them an 
hour after their departure at Charenton. 
They dined and took coffee at Montgeron. 
The next morning the five returned to Paris 
about five o’clock. Courriol took the horses 
to the house of Aubrey. Roussy and Duro- 
chat planned the enterprise. The sabre and 
spur belonged to Dubosc, who went back to 
get his sabre at Lieursaint; the other sabre 
found in the road belonged to Roussy. It 
was Dubosc and Vidal who were walking in 
Lieursaint on foot.” 

This trial had absorbed public attention. 
A great number of persons believed in the 
innocence of Lesurques. It was known that 
Courriol persisted in his protestations. 

A petition was made to the directory, and 
that body examined with the greatest care 
all the evidence as developed at the trial, and 
all the arguments brought to bear against 
the judgment. The result of the examina- 
tion was a determination submit the 
matter to the decision of the council of five 
hundred. 

This council finally made a report. 

“The council cannot exercise a judicial 
power; it does not wish to exercise it. It is 
not our province to determine whether Le- 
surques is guilty or innocent. He has been 
judged and properly condemned.” 

The council refused to interfere, and the 
last hope of Lesurques was gone. 

When there was no longer hope, Lesurques 
courageously prepared for death. He bid 
his wife farewell, and embraced for the last 
time his three children. The evening before 
the fatal day he cut his own hair, and took 
the locks and addressed them to his wife 
and children. To his wife he wrote this 
letter :— 


to 


“When you read this I shall have ceased to 
exist ; the cruel knife will have cut the thread of 
that life which I have consecrated to you with so 





much joy. But such is fate ; one cannot avoid it. 
I am about to be judicially murdered. Ah! May 
I submit to my fate with the courage worthy of 
a true man. I send you some locks of my 
hair; preserve them, 4nd when my children are 
older give them to them. They are all I have 
to leave them. -I bid you an eternal farewell. My 
last thought will be of you and my unfortunate 
children.”’ 


This letter was addressed to the Citizen- 
ness Widow Lesurques. 

To his friends he wrote : — 

“The truth has not made itself known. I perish 
a victim to error. May I hope that you will al 
ways preserve for my wife and my children the 
friendship you have shown for me, and that you 
will aid them under all circumstances? Receive 
my last farewell.” 


Before leaving the conciergerie he wrote 
to Dubosc, and entreated his judges to insert 
the letter in their records : — 


“You in whose place I am about to die, be 
satisfied with the sacrifice of my life. If you are 
ever made accountable to human justice, remem- 
ber my three children overwhelmed with shame, 
their mother in despair, and do not prolong the 
misfortunes caused by this sad resemblance.” 


The day for the executi: of the sentence 
arrived. It was Oct. 30, 1796. Lesurques 
asked to be dressed in white, an external sign 
of his innocence. In the court of the prison 
he met his two unhappy companions who 
were to die with him, Courriol and Bernard. 
Bernard, more dead than alive, hardly realized 
the situation; they were obliged to place 
him in the cart as though he were a dead 
body. Courriol preserved all his courage. 
Scarcely had Lesurques mounted the cart 
by his side, than pointing him out to the 
crowd Courriol cried, “I am guilty, but Le- 
surques is innocent.” All the way, even to 
the very foot of the scaffold, he did not cease 
repeating, “I am guilty, but Lesurques is 
innocent.” 

A few moments later Lesurques mounted 
the scaffold with a firm step, pardoned for 
the last time his judges, and as M. Salques 
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eloquently says, “presented himself before the 
only Judge in whom error is impossible.” 

Four months had scarcely elapsed since 
the execution of Lesurques, when Durochat 
was arrested for a robbery recently com- 
mitted. This man corroborated the state- 
ments of Courriol respecting Lesurques in 
every particular. 

At last a trace of Dubosc was found, and 
he was arrested upon some other charge. 
Confronted with the witnesses who had so 


positively identified Lesurques, they were as- | 


tounded. They extricated themselves from 
their disagreeable dilemma only by saying 
that there might have been two blondes 


among the men they saw, and would not 


acknowledge that they had been mistaken 
as to Lesurques. 

Dubosc was, however, brought to trial 
upon the charge of being concerned in the 


| assassination of the courier of Lyons, and 


was convicted and executed. 

Finally, Roussy was arrested, tried, and 
convicted. Before his death he declared 
that Lesurques was innocent, and that he 
had never known the man. 

The heirs of Lesurques struggled for years 
to obtain a restiti':ion of the property of 
which they had been cruelly deprived by 
order of the court, but with no success. 
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From ROBERT LOUIS STEVENSON’s “ Picturesque Notes of Edinburgh.” 


NE of the pious in the seventeenth cen- | 


tury going to pass his ¢7a/s (examina- 
tions, as we now say) for the Scottish Bar, 


beheld the Parliament Close open, and had a | 


vision of the mouth of Hell. This—and small 


wonder ! — was the means of his conversion. | 
fresh cause and call upon the names of those 


Nor was the vision unsuitable to the locality ; 
for after an hospital, what uglier place is 
there in civilization than a court of law? 
Hither come envy, malice, and all uncharita- 
bleness to wrestle it out in public tourney ; 
crimes, broken fortunes, severed households, 
the knave and his victim, gravitate to that 
low building with the arcade. To how many 
has not St. Giles’s bell told the first hour 
after ruin? I think I see them pause to count 
the strokes, and wander on again into the 
moving High Street, stunned and sick at 
heart. 

A pair of swing-doors gives admittance to 
a hall with a carved roof, hung with legal por- 


dus of the Scottish Bar. Here, by a ferocious 
custom, idle youths must promenade from ten 
till two. From end to end, singly or in pairs 
or trios, the gowns and wigs go back and 
forward. Through a hum of talk and foot- 
falls, the piping tones of a Macer announce a 


concerned. Intelligent men have been walk- 
ing here daily for ten or twenty years without 
a rag of business ora shilling of reward. In 
process of time, they may perhaps be made 
the Sheriff-Substitute and Fountain of Jus- 
tice at Lerwick or Tobermory. There is 
nothing required, you would say, but a little 
patience and a taste for exercise and bad air. 
To breathe dust and bombazine, to feed the 
mind on cackling gossip, to hear three parts 
of a case and drink a glass of sherry, to long 
with indescribable longings for the hour when 


aman may slip out of his travesty and devote 


himself to golf for the rest of the afternoon, 


and to do this day by day and year after 
year, may seem so small a thing to the in- 
But those who have made 


traits, adorned with legal statuary, lighted | 
by windows of painted glass, and warmed by | 


three vast fires. This is the sa//e des pas per- ' experienced ! 





SO 





the experiment are of a different way of 
thinking, and count it the most arduous form 
of idleness. 

More swing-doors open into pigeon-holes 


where Judges of the First Appeal sit singly, | 


and halls of audience where the Supreme 
Lords sit by three or four. Here you may 
see Scott’s place within the bar, where he 


wrote many a page of Waverley Novels to the | 


drone of judicial proceeding. You will hear 
a good deal of shrewdness, and, as their 
Lordships do not altogether disdain pleas- 
antry, a fair proportion of dry fun. The 
broadest of broad Scotch is now banished 
from the bench ; but the courts still retain a 
certain national flavor. We have a solemn 
enjoyable way of lingering on a case. 


a good distinction. 
after point must be rigidly examined and 
reduced to principle ; judge after judge 
must utter forth his odzter dicta to delighted 
brethren. 

Besides the courts, there are installed un- 
der the same roof no less than three libraries. 
... As the Parliament House is built upon a 


We | 

treat law as a fine art, and relish and digest 

There is no hurry: point | 
but crowded with productions from bygone 
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slope, although it presents only one story to 
the north, it measures half a dozen at least 
upon the south, and range after range of 
vaults extend below the libraries. You de- 
scend one stone stair after another, and wan- 
der, by the flicker of a match, in a labyrinth 
of stone cellars. Now you pass below the 
outer hall, and hear overhead, brisk but 
ghostly, the interminable pattering of legal 
feet. Now you come upon a strong door 
with a wicket ; on the other side are the cells 
of the police-office, and the trap-stair that 
gives admittance to the dock in the justiciary 
court. Manya foot that has gone up there 
lightly enough has been dead heavy in the 
descent. Many a man’s life has been argued 
away from him during long hours in the 
court above... . A little farther and you 
strike upon a room, not empty like the rest, 


criminal cases: a grim lumber: lethal weap- 
ons ; poisoned organs in a jar; a door with 
a shot-hole through the panel, behind which 
a man fell dead. I cannot fancy why they 
should preserve them, unless it were against 
the Judgment Day. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of 
interest to the profession; also anything in the 
way of legal antiquities or curtostties, facetia, 
anecdotes, ete. 


THE GREEN BAG. 


HE new field upon which we have entered 
with “ The Green Bag” seems to be an 
attractive one to the legal fraternity, judging from 
the communications which have poured in upon 
us from prominent members of the profession. 
A well-known lawyer in New York writes: “I 
notice that you are to issue a magazine for the 
edification of the profession. Such a periodical 
will occupy a new and waiting field. Send it to 
me.” From Pennsylvania, another prominent 
member of the bar, writes: “I am struck with 
the prospectus of ‘ The Green Bag.’ One gets a 
bit of jucce occasionally from American Law Jour- 
nals, but the periodicals usually coming to the office 
are little more interesting than the average digest.” 
And. another correspondent says: “‘We have so 
many so-called useful things thrust upon our no- 
tice in the way of voluminous reports of every- 
thing, large and minute, that it is a relief to run 
across something that does not profess to be of 
any particular use.” From Ohio an eminent judge 
writes : “ Useless law books I have many, — useless 
because they are not entertaining. I see that 
‘The Green Bag’ is not only useless but enter- 
taining. Them ’s the feller I want.” 

We might go on quoting in the same vein ; but 
the extracts given show that the bar desires some- 
thing more than the flood of digests poured upon 
them from month to month, and turns with a feel- 
ing of relief to lighter and more entertaining legal 
literature. “ All work and no play makes Jack a 
dull boy,” is as applicable to the wearied mind as 
to the exhausted body. 

We are glad to find our ideas in making this 
new departure so quickly and fully confirmed by 
a host of our legal brethren. 


, 


THE writer of the sketch of Cuter-JUSTICE 
FULLER, which appeared in our January number, 
desires us to make the following correction in re- 
gard to DANIEL FULLER, In the paragraph con- 


_ cerning him, in place of the words, “ He mar- 


_ ried Esther Fisher,” it should read: “ His father, 


Thomas Fuller second, married Esther Fisher, in 
1668, who was the daughter of the proscribed 
patriot, Danie] Fisher, of Dedham,.etc., . and 
sister of the bold Captain Daniel Fisher, who 
‘hated the tyrant,’ Sir Edmund Andros,” etc. 


WE trust our readers will not overlook the note 
at the head of our editorial department, and will 
send to the editor contributions for use in our 
columns. Almost every lawyer has some one sub- 
ject in which he is particularly interested and upon 
which he would be glad to express his views. “ ‘The 
Green Bag ” affords an excellent medium for com- 
munication with his legal brethren. Many a good 
joke or anecdote is lost which might have been 
preserved, if jotted down at once upon the hear- 
ing. The next good story that you hear, make a 
note of it, and send it to “ The Green Bag.” 


LEGAL ANTIQUITIES. 


Courts oF REguests (known also as Courts of 
Conscience) were first instituted in London by 
Henry VIII., and similar local tribunals were after- 
ward established by Act of Parliament in other parts 
of the Kingdom ; but they have all been super- 
seded, long since, by the County Courts. The 
jurisdiction of these courts was originally limited 
to questions of debt or damage under 4os. but was 
afterward extended to questions under #5. The 
design was to furnish a cheap and simple method 
of settling trivial cases ; and the trials were con- 
ducted before commissioners who appear to have 
been bound by no technical rules of law, but set- 


_ tled the disputes submitted to them according to 
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their own best judgment. These commissioners 
were men of ability and good standing in the 
community, and they received no pay for their 
services. ‘The costs of suit were merely nominal, 
thus enabling the poorest as well as the richest 
subject to obtain justice. 
fees, which was kept hung up in open court : — 


For every summons, to the clerks, 3d. 

For the service, to the beadle, 2d. 

For calling plaintiff or defendant, clerks 2d, bea- 
dle 1d. 

Nonsuit, to the clerks, rs. 

For paying money into court, to the clerks, 6d. 

For every hearing, to the clerks, 3d. 

For a copy of every ex parte order, and of every 
judgment of nonsuit to be served, to the clerks, 4d. 

For the service of every such order, to the bea- 
dle, 2d. 

For every execution, clerks, 8d. 

To the beadle, for levying the same, ts. 

For acknowledging satisfaction in full, clerks, 2a. 

For every search, to the clerks, 2d. 


No lawyer’s services were required in these 
courts ; the commissioners simply questioning the 
disputants and then rendering judgment. Hutton, 
in his interesting work upon the subject, cites a 
number of cases which came before the Birming- 
ham Court. We quote one, as showing the extreme 
simplicity which characterized the proceedings : — 


Court. What is your demand ? 

Plaintiff. Eleven shillings. 

Court. Is it just? 

Defendant. No; I do not owe him a farthing. 

Court. How does the debt arise ? 

Plff. There is a pump in the neighborhood, for 
the joint use of the tenants. It has lately been 
repaired ; each tenant pays a proportionate sum, 
according to his rent; all have paid, except the 
defendant. 

Court (to the defendant). 
repair? 

Def't. 

Court. 


Was the pump out of 


Yes. 
Was any part of the expense unnecessary ? 

Def’t. 1 suppose not. 

Court. What objection can you make against 
paying your quota? 

Deft. 1 have never paid anything, neither have 
J aright to pay. I gave no orders to have it done. 
I never promised payment, neither has any man a 
right to lay out my money. 

Court. Should you think it fair, if all the neigh- 
bors went free, and the whole expense was saddled 
upon you? 


Def % Ne 
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Court. Then what reason is there that you should 
go free, and your neighbors bear the whole? Had 
they been all of your mind, they would have been 
deprived of one of the greatest blessings we know; 
or rather, like you, would wish to enjoy it at the 
expense of another. If you have never paid to 
former repairs, they have granted you a favor you 
do not deserve. As they have all an equal right to 
the pump, they have an equal right to pay. If you 
gave no orders, it was not because orders were not 
necessary, or the water not wanted ; but that another, 
more spirited than yourself, might step forward and 
furnish you with a pretext. If you Aad promised 
payment, you would have stood in a more honorable 
light. He lays out his money himself who pays for 
a necessary article, which cannot be had without; 
but if you take that article, at the expense of your 
neighbor, you do him an injustice ; so shall we, if we 
do not order payment. 


In the Birmingham Court the number of com- 
missioners was seventy-two. Once every two years 
ten of their number were stricken from the list by 
ballot, and ten others chosen out of the body of 
the inhabitants. Six were summoned alternately 
by the beadle to attend bench every month, but 
their attendance was wholly optional. Any three 
formed a quorum. 


A Lucip ProcramaTion. — The following is a 
proclamation made at the Market Cross of Inver- 
ary, Scotland, less than a hundred years ago : — 


“Tahoy! Tetithera-hoy! Ta hoy three times!!! 
an’ ta hoy —whist! By command of his Majesty 
King George, and her Grace te Duke of Argyll: 
If anybody is found fishing about te loch, or below 
te loch, afore te loch, or ahint te loch, in te loch, or 
on te loch, aroun te loch, or about te loch, she’s to 
be persecuted wi’ three persecutions: first, she ’s to 
be burnt; syne, she ’s to be drownt; an’ then to be 
hangt. — An’ if ever she comes back, she’s to be 
persecutit wi’ a far waur death. God save te King 
an’ her Grace te Duke o’ Argyll.” — /rish Law Times. 


In the reign of Charles II., Scroggs (that infa- 
mous justice of the King’s Bench) and all other 
judges declared, under their hands, ‘ that to print 
or publish any new book or pamphlet of news 
whatsoever, is illegal; that it is a manifest intent 
to the breach of the peace, and they may be pro- 
ceeded against by law for an illegal thing.” — 
Zimb’s Legal Anecdotes. 
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FACETIZ. 
WHY THEY DO IT. 


A BARRISTER was Tupp, Q. C., 
Of Lincoln’s Inn a member : 
He used to practise equity, 
As near as I remember. 
From judge to clerks in common law, 
All ranks of the profession 
Combined to sing his praises for 
The courts’ entire session. 


To show the high esteem of ‘Tupp, 
I only need to mention, 

He ’d but to hold his finger up 
To gain the court’s attention. 

Although I grieve a word to say 
Of lights of the profession, 

He fell into a painful way 
Of digital expression. 


Instead of laying down the law, 
Avoiding all commotion, 

He pointed with his fingers for 
Additional emotion. 

He pointed at the walls and floor, 


He pointed at the ceiling ; 
He frightened the solicitor, 
And left his junior reeling. 


He emphasized the least remarks 
With signs and pokes and fudges, 
That woke the anger of the clerk, 
And then awoke the judges’! 
The chancellor the time perceived 
Had come for remonstrations : 
“‘ My learned friend, we ’re always grieved 
To interrupt orations ; 


“ But kindly keep your arms in hand, 
Unless the court permit you. 

We can’t informal motions stand — 
My goodness ! I "Il commit you!” 

His brother said, “ I can’t endorse 
This very stringent ruling ; 

But this I say, and will enforce, 
This court will stand no fooling.” 


Our learned friend was greatly pained. 
He answered : “ As your Lordship 

Has not that graceful art attained, — 
Imaginary swordship, — 





I ‘ll waive my right when I am wroth 
To wave my arms like rockets, 

And [’ll address the court with both 
My hands within my pockets.” 


Envot. 
I merely state a platitude, — 
When once he set the fashion, 
This academic attitude 
Became the legal passion. 
Pump Court. 


“Wuart do you understand by a ‘ mortgagee’ ?”’ 
asked the examiner of a youthful aspirant for legal 
honors. “Is n’t it the feminine for ‘mortgagor ’?” 
replied the youth, diffidently. 


THE conspiracy case against the Transcontinental 
Transportation Company that has been dragging its 
weary length through the criminal court at Chicago, 
was enlivened by a momentary gleam of sunshine 
when Robert Lincoln was called to the stand. 

“Were you in Chicago in October, 1887?” 
asked the lawyer. 

The son of his father pulled his beard, and 
replied: “Well, really I can’t say; that’s the 
month in which I go fishing, as a rule.” 

This startling admission acted like a bomb in 
arousing the court. 

“Sorry, but we can’t hear fish stories now,’’ re- 
plied the lawyer, hoping thereby to get on the good 
side of the judge ; but he was mistaken. 

“JT ’ll hear most anything,” said the judge, 
“that will enliven this dry and sleepy case. Go 
ahead with your fish story!” — Boston Record. 


Law Professor. What constitutes burglary? 
Student. There must be a breaking. Professor. 
Then, if a man enters your door and takes a ten- 
dollar bill from your vest-pocket in the hall, would 
that be burglary? Student. Yes, sir; because 
that would break me. 


A LONG-WINDED lawyer lately defended a crimi- 
nal unsuccessfully, and during the trial the judge 
received the following note: ‘‘ The prisoner hum- 
bly prays that the time occupied by the plea of 
the counsel for the defence be counted in his 


| sentence.”’ 
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Justice BRAMWELL, when attempting to be clear, 
was at times rather perplexing. “My good 
woman,” he would say to a witness, “ you must 
give an answer, in the fewest possible words of 
which you are capable, to the plain and simple 
question whether, when you were crossing the 
street with the baby on your arm, and the omni- 
bus was coming down on the right side and the 
cab on the left side, and the brougham was trying 
to pass the omnibus, you saw the plaintiff between 
the brougham and the cab, or between the omni- 
bus and the cab, or whether and when you saw 
him at all, and whether or not near the brougham, 
cab, and omnibus, or either, or any two, and which 
of them respectively — or how was it ?”’ 

“GENTLEMEN of the jury,” said counsel, in an 
agricultural case, “ there were thirty-six hogs in 
that lot, — thirty-six. I want you to remember 
that number, — thirty-six hogs, — just three times 
the number that there are in the jury-box.” — 
Albany Law ‘Fournal. 


SPEAKING of hogs, the following story is recalled 
to our mind : — 

A young lawyer, employed to defend a culprit 
charged with stealing a pig, resolved to convince 
the court that he was born to shine. Accordingly 
he proceeded to deliver the following brilliant ex- 
ordium : ‘ May it please the court and gentlemen 
of the jury, — While Europe is bathed in blood ; 
while classic Greece is struggling for her rights 
and liberties, and trampling the unhallowed altars 
of the bearded infidels to dust; while America 
shines forth the brightest orb in the political 
sky, — I, with due diffidence, rise to defend the 
cause of this humble hog-thief.” 

This reminds us of a story told of a learned 
counsellor who, in a suit for slander, treated his 
hearers to the following flight of genius: “ Slander, 
gentlemen, like a boa-constrictor of gigantic size 
and immeasurable proportions, wraps the coils of 
its unwieldy body about its unfortunate victim, 
and heedless of the shrieks of agony that come 
from the uttermost depths of its victim’s soul, — 
loud and reverberating as the night-thunder that 
rolls in the heavens, — it finally breaks its unlucky 
neck upon the iron wheel of public opinion, 
forcing him first to desperation, then to madness, 
and finally crushing him in the hideous jaws of 


mortal death.” 


| 


“Pray, my lord,” said a gentleman to a late 
respected and rather whimsical judge, “what is 
the difference between law and equity courts?” 
“Very little in the end,” replied his lordship ; 
“they differ only as far as time is concerned. At 
common law you are done for at once ; in equity 
you are not so easily disposed of. ‘The former is 
a bullet, which is instantaneously and charmingly 
effective ; the latter is an angler’s hook, which 
plays with its victim before it kills it. The one 
is prussic acid ; the other, laudanum.” 


Ar a legal investigation of a liquor seizure, the 
judge asked an unwilling witness, ‘“ What was in 
the barrel that you had?”’ The reply was: “ Well, 
your Honor, it was marked ‘ whiskey’ on one end 
of the barrel and ‘ Pat Duffy’ on the other ; so I 
cannot say whether it was whiskey or Pat Duffy 
was in the barrel, being as I am on my oath.” 


In one of the earliest trials before a colored jury 
in Texas, the twelve gentlemen were told by the 
judge to retire and “find the verdict.” They 
went into the jury-room, whence the opening and 
shutting of doors, and other sounds of unusual 
commotion were heard. At last the jury came 
back into court, when the foreman announced : 
“We hab looked eberywhar, Jedge. for dat verdict, 
—- in de drawers and behind de doors ; but it ain’t 
nowhar in dat blessed room.” 


THE late Judge Keogh was “a fellow of infinite 
jest.” When he first went on the circuit as Judge 
of Assizes he was entertained in state by his bar, 
and the evening was passed in dignified decorum, 
as grave compliments were exchanged on both 
sides. The “counsellors” present were made to 
feel that their old comrade had become a judge. 
At ten o'clock, to their amazement, he rose, 
thanked them for their hospitality, made a solemn 
bow, and retired, leaving them in blank consterna- 
tion at the complete change. In five minutes a 
face beaming with fun appeared at the door. 
“Boys, the Judge has retired for the night, but 
Billy Keogh won’t go home until morning.” A 
roar of laughter and applause greeted the return, 
and the mirth was fast and furious. — /rish Law 


Times. 
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Apropos of amateur advocacy, a good story is 
told of one of our chancery judges. A plaintiff 
appeared in person before him in a case arising 
out of a bill of sale, which included, besides some 
other personal chattels, a quantity of household 
furniture. After addressing the court at inordinate 
length upon the first class of articles, the plaintiff 
went on to say, “ And now, my Lord, I will ad- 
dress myself to the furniture.” “You have been 
doing that for a long time past,” replied the jaded 
judge. 


Tuis reminds us of an anecdote told at the ex- 
pense of Sergeant Prime, who was a good-natured 
but rather dull man, and, as an advocate, weari- 
some beyond comparison. A counsel once get- 
ting up to reply to one of his lengthy orations, 
which had made the jury very drowsy, began: 
“ Gentlemen, after the long speech of the learned 
Sergeant —” “Sir, I beg your pardon,” interrupted 
Mr. Justice Nares ; “‘ you might say, after the long 
soliloquy ; for my brother Prime has been talking 
an hour to himself.” 


WHILE we are on this subject, here is another 
story which will bear repeating : — 

A lawyer having wearied the court by a long 
and dull argument, the judge suggested the ex- 
pediency of his bringing it to a close. : 

“T shall speak as long as I please,’ was the 
angry retort. 

“You have already spoken longer*than you 
please,” answered the judge. 


“Do you mean to challenge the jury?” whis- 
pered a lawyer to his Irish client. ‘“ Yis, be jab- 
bers! If they don’t acquit me, I mean to challenge 
ivery spalpeen of them. I want ye to give em all 
a hint of it, too.” 

An Indiana colored lawyer, in trying to get his 
client out of custody, exclaimed: “ Da is a law 
dat’s called ‘habhis carcass,’ an’ I’ze gwine to 
hab de carcass ob dat client ob mine, dea’ or 
alive !” 

THE following anecdote of Baron Alderson is, 
we think, not generally known. It must be pre- 
mised that his lordship was suspected of being a 
bit of a freethinker. A child of tender years 
was once being examined before him on the voir 


12 








dire. She could make nothing of the phrases, 
* nature of an oath,” “religious responsibility,” 
and so forth, used by counsel ; and at last Alderson 
said, “I will put it to the witness very simply ; my 
little girl, if-you tell a lie here, do you know where 
you will go hereafter?” “No, sir,” replied the 
child. “No more do I!” muttered the Baron, 
aside ; and then turning to the witness, “I am 
afraid you must stand down.” 


NOTES. 


Tue Chicago Legal News, in reviewing Beach on 
Wills, puts forth the following curious idea: ‘ ‘The 
usefulness of many law works is injured by an un- 
discriminating over-citation of authorities.”” ‘The 
reviewer probably meant that the usefulness of 
many law works is injured by an indiscriminate 
citation of authorities. There can be no such 
thing as an over-citation of authorities in a legal 
treatise, provided the authorities are in point. 
The citation of an additional case in support of 
a proposition from the court of last resort of the 
smallest jurisdiction, like Delaware or Rhode Island, 
will afford assistance to lawyers in that jurisdiction. 
The time has gone by when lawyers will accept as 
law, except on the most obvious propositions, the 
statements of authors not well fortified by the 
citation of authorities. 


ExactLy how to sentence a criminal to death 
under the new law is at present puzzling the crimi- 
nal court judges. The following form possesses 
the value of being terse, scientific, and to the 
point: “I therefore sentence you to be taken to 
Sing Sing Prison, there to remain confined until 
the — day of , 188—, between the hours 
of — and —, a. M., where you will be taken to a 
cell specially designed for that purpose, be forcibly 
seated in a properly insulated chair, with one se- 
maphore placed upon the junction of your frontal 
and parietal suturas and the other just over your 
medulla oblongata, and then and there made con- 
ductor for an alternating current of 1,800 volts’ in- 
tensity from a dynamo constructed for that specific 
purpose, said current to pass through the ganglia 
and vasomotor centres of your cerebral tissue until 








| you are dead, dead, dead ; and may the Lord have 


mercy on what is left of you !” — Mew York World. 








86 


The Green Bag. 











Here is a bill which was introduced into the 
Nevada Legislature the other day to promote the 
pleasure of the people in places of public amuse- 
ment : — 

Section 1. It shall be unlawful for any spectator 
in any place of amusement to weara covering for the 
head which shall reach more than three inches above 
the crown of the head, and any person wearing such 
a covering for the head shall be guilty of a misde- 
meanor, and shall be fined in a sum of not less than 
jail not less than two days or more than five days: 
provided that this act shall not apply to women over 


$5 nor more than $10, or imprisoned in the county 


thirty-five years of age 

Section 2. The act shall take effect on and after 
the 25th day of February, A. D. 1889. 

We commend this bill to the attention of our 
own legislators, though we doubt the expediency 
of the proviso relating to women over thirty-five 
They are frequently as vain as some 
Let it include the entire 


years of age. 
of their younger sisters. 
sex or none at all. 


“Str” Wittiam ConraD Reeves, Chief-Justice 
of Barbadoes, just knighted by Victoria, is a col- 
His mother was a full-blooded negress 
The Chief-Jus- 


ored man. 
His father was a Scotch planter. 
tice began life as a printer. He has served as 
Solicitor and Attorney-General of the Colony, and 
resigned the latter because of a disagreement with 
Governor Sir John Hennessey on West Indian 
federation. He has served for six years as Chief- 
Justice. 

Tue ‘Canadian Law Journal” is responsible 
for the following: ‘The following clause is to be 
found in an Act respecting domestic and other 
animals, now in force in the Province of Manitoba, 
and was enacted with a view of striking terror into 
the breasts of certain evil-doers who had the ‘ per- 
nicious’ habit of ‘catching animals at large and 
using them without the owner’s consent.’ It reads 
as follows: 3. No person catching or detaining, 
or causing to be caught or detained, any animal 
that has been advertised by the owner. or by any 
person on his behalf, as lost or strayed, shall be 
liable to fine or imprisonment under this Act, un- 
less he shall establish, to the satisfaction of the 
court in which the charge is made, that he took 
immediate and proper measures to inform the 
owner of the animal, or his agent, of its having 


been caught.” Comment would be useless. 


| 


FoLLowinG upon the heels of the public discus- 
sion as to the legality of “ trusts,” comes a decision 
by Judge Barrett of the Supreme Court of New 
York, bearing upon the sugar “ trust.”” The popu- 
lar mind, ignorant of the technical meaning of the 
decisions of courts, and grasping simply at the 
shadow of things, has proclaimed this case as a 
direct and substantial blow at “ trusts,” and inter- 
preted it to mean the complete and immediate 
overthrow of that gigantic partnership. Nothing, 
however, could be further from the facts, though 
the decision, of course, has a tendency in that 
direction. 
The “ trust’ rests upon a written agreement styled 
Under this deed all the corpora- 


The facts, succinctly stated, are these : 


the trust deed. 
tions which are to enter the combination 
that all the shares of the capital stock of all the 
corporations shall be transferred to a board, con- 
sisting of eleven persons, trustees, joint tenants, 


agree 


subject to the purposes set forth in the deed, 
namely: To promote economy and reduce cost 
of manufactured article; to give to all the use 
of appliances used by the others; to furnish pro- 
tection against unlawful combinations of labor ; 
to protect against lowering standard of manufac- 
tured articles, and generally to promote the inter- 
ests of all parties in all lawful ways. ‘The board 
was, in effect, to manage the allied and combined 
interests. ‘The stock held in each individual cor- 
poration was to be transferred to this board, who 
were to issue to each corporation, in lieu of said 
stock, trust certificates, in value equal to the ap- 
praised net assets of each corporation. ‘Thereafter 
the original corporate shareholder ceases to hold 
any further relations with his particular corporation, 
and thenceforward he is treated as a shareholder 
in the trust board. All profits arising from the 
business of each corporation is to be paid to the 
trust board, who blend all the profits received 
from all the corporations into one grand mass, and 
from that aggregation declare such dividends as 
may seem appropriate. Thus we have a series 
of corporations, existing and transacting business 
under the forms of law, without real membership 
or genuinely qualified direction, — mere abstract 
figments of statutory creation, as Judge Barrett 
says, without life in the concrete, or underlying 
association. 

This suit was a guo warranto against one of 
these corporations, asking for its forfeiture and 


dissolution. ‘The court, in awarding the writ and 
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declaring judgment of forfeiture, proceeds upon 
the ground that the corporation has entered into 
a combination and exercised privileges and fran- 
chises not conferred upon it by law; that any act 
of a corporation which is forbidden by its charter 
or by ageneral rule of law, and strictly every act 
which the charter does not expressly or impliedly 
authorize, is unlawful. This was the gist of the 
decision ; and so far as that case was concerned, it 
was sufficient. But the court thereafter entered 
into an extended consideration of the question 
whether such combination, into which the corpo- 
ration unlawfully entered, is an injury to the public 
and unlawful in itself. This question was decided 
in the affirmative. Judge Barrett and Professor 
Dwight are thus at issue on the latter question ; 
and we are frank to admit that a study of the 
arguments of both leaves the student much in 
doubt.— Zhe Central Law Fournal. 


THE consideration of the application of Made- 
moiselle Popelin to be permitted to plead in the 
Belgium courts was disposed of on December 12. 
The court refused Mademoiselle Popelin’s demand, 
holding that the laws and manners of the country 
were opposed to the exercise of the advocate’s 
profession by a woman, who has other and social 
duties to perform. 


fiecent Deaths. 


Dr. FRANCIS WHARTON, Solicitor of the State 
Department and author of the “Standard Digest 
of International Law,” ‘‘ American Criminal Law,” 
“The Law of Negligence,” “Criminal Pleading 
and Practice,” and many other standard works, died 
at his residence in Washington, February 21, aged 
Dr. Wharton graduated at Yale 
in 1839, and practised law in his native city. He 
was professor of English Literature, etc., in Ken- 
yon College, Ohio, from 1856 to 1863, when he 
was ordained a minister of the Episcopal Church 
and became rector of St. Paul’s Church, Brookline, 
He was afterwards connected with the 
Episcopal Theological School at Cambridge, Mass., 
professor at the Boston Law School, and associate 
editor of the Philadelphia “‘ Episcopal Recorder.” 


sixty-eight years. 


Mass. 


An excellent portrait of Dr. Wharton, and an ac- 
count of his connection with the Boston University 
Law School, will be found in this number. 





Hon. SaMuEL N. Brevi, of Manchester, N. H., 
a well-known lawyer, and one of the wealthiest 
and most prominent citizens in the State, who 
died suddenly at Deer Park Hotel, North Wood- 
stock, was born in Chester, March 25, 1829. He 
was graduated at Dartmouth in 1847 ; studied law 
with, and became a partner of, State Attorney 
William C. Clarke. In 1871 he was the Demo- 
cratic candidate in the second congressional dis- 
trict, and was elected over Gen. A. F. Stevens, 
Republican candidate. He also in the 
Forty-fourth Congress. 


served 


Mr. Apion K. P. Joy, a well-known lawyer of 
Boston, died at Winchester, February 17. He was 
a graduate of the Harvard Law School, Class of 
1848, and in 1855 was a member of the Boston 
Board of Aldermen. About thirty years ago, when 
he lived in Boston, he was a member of the Legis- 
lature. At one time he was attorney for the Union 
Pacific Railroad Company. 
corporators and trustees of the Winchester Savings 
Bank, and for a number of years acted as the bank’s 
attorney. Mr. Joy was a native of Maine, where he 


was born about sixty-four years ago. 


He was one of the in- 


REVIEWS. 


Jouns Hopkins Universiry StTuptes, seventh 
series, II., I{I. This double number contains an 
historical account of ‘ The Establishment of Muni- 
cipal Government in San Francisco,” by Bernard 
Moses, Ph.D. The events described extend over 
three quarters of a century, from the foundation of 
the Spanish pueblo, in 1776, to the adoption of 
the city charter, in 1851. This history is of ex- 
treme interest, and the paper is a most valuable 
addition to the many excellent articles ‘published 
in this series of studies. We make brief 
extract, showing the contrast between the San 
Francisco of fifty years ago and the city of to- 


one 


day. 

“In 1839 San Francisco had been founded more 
than sixty years; still it was without a jail, from 
which it is to be inferred that but little progress had 
been made in civilization. Finding the criminal 
Galindo on their hands, the inhabitants of San Fran- 
cisco, through Justice De Hare, asked of the governor 
that he might be sent to San José, which was already 
provided with a prison. Besides the lack of a jail, 
another reason for the request was that the inhab- 
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itants of the piace were scattered; each having his | 


agricultural interests at a great distance from the 


the criminal, and these could not spare time from 
their personal business.” 


In the HarvarD Law Review for January, Prof. 
C. C. Langdell continues his papers entitled “A 
Brief Survey of Equity Jurisdiction,” this being the 
fourth in the series. Blewett H. Lee commences 
in this number a discussion of the “ Limitations 
imposed by the Federal Constitution on the Right 
of the States to enact Quarantine Laws.” 


THe CoLumpia Law Tres for January is an 
unusually interesting number. “ Hints on Advo- 
cacy ” contains much that will bear careful perusal 
by even experienced practitioners at the bar. A 


copy of questions propounded for examination for | 
admission to the New York Bar will be eagerly | 
read not only by the students of Columbia, but by | 


those of other law schools. For the most part 
they seem to be of a very practical nature, though 
we find a few old “chestnuts,” as, for instance, 


“What is the difference between an executory | 


devise and a contingent remainder?” 


Tue Canapa Law Journat for January con- 
tains a bright and interesting paper on “ Law for 
Ladies,” by R. Vashon Rogers. The humorous 
comments on various decisions of the English 
and American courts in regard to Women’s Rights 
are exceedingly amusing. 


THE leading article in the January CRiMINaAL 
Law MaGaZINE AND REPORTER is on “The Doc- 
trine of Reasonable Doubt,’ by Hon. Seymour 
D. Thompson. 

THe Cuicaco Law Times begins its third vol- 
ume with the January number. Among other 
good things it contains a biographical sketch of 
Joseph Story, accompanied with an excellent por- 
trait, and articles on the “Source and Extent of 
Legislative Power ;” “ Reform in the Administra- 
tion of the Criminal Law in Illinois,” and interest- 
ing sketches of some of the “ Representative 
Members of the Chicago Bar.” 








In the Canapian Law Times for January, R. S. 


mm | Cassels discusses ‘‘ The Effect of Indemnity Clauses 
town, so that there were very few remaining to guard | 


upon Trustee’s Liability for Wilful Default and 
Neglect,” and T. W. Tempany, of London, con- 
tributes an interesting paper on ‘‘ The Amalgama- 
tion of the Legal Profession in England.” 


THE Cuicaco Law Journat for January con- 
tains an able article on “ Prohibition v. The Con- 
stitution,” by James C. Davis, of Keokuk ; also 
articles on the “ Rights of Trespassers upon Rail- 
roads,” and “ Public Prosecutors.” 
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BOOK NOTICES. 
By SEy- 


1889. 
$12.00 


A TREATISE ON THE LAW OF TRIALS. 
mMouR D. TuHomrson, LL.D. Chicago, 
T. H. Flood & Company. Two volumes. 
net. 

Anything from the pen of this distinguished writer 
is always gladly welcomed by the legal profession. 
This work on TRIALS fully sustains the reputation 
of its author, and will be found invaluable to the 
active practitioner. The arrangement of the work is 
such, and the index so full and complete, that one 
can with the greatest ease find anything that may be 
required upon a given point. The two volumes con- 
tain nearly twenty-five hundred pages, and citations 
of over fifteen thousand cases. 


AMERICAN CONSTITUTIONAL LAw. By J. I. CLARK 
HarE, LL.D. Boston, 1889. Little, Brown, & Co. 
Two volumes. $12.00. 

This work, in two volumes, is an embodiment of a 
course of lectures delivered by the author in the Law 
School of the University of Pennsylvania, with ad- 
ditions and modifications, made necessary by the 
current of decisions and events. These lectures are 
fifty-nine in number, and cover the ground from the 
adoption of the Constitution to the present time. 
It is undoubtedly the most exhaustive work on the 
subject yet offered to the profession. 


A DIGEST OF THE REPORTS OF THE UNITED STATES 
Courts. Vol. V. By BENJAMIN VAUGHAN AB- 
BoTT. New York, 1889. Diossy & Company. 
$6.50. 

This volume contains a digest of the U.S. Reports 
from January, 1884, to December, 1888, making a 
volume of over 700 pages. Mr. Abbott's work in 
this series is too well known to require further com- 


ment. This volume seems in every respect the equal 
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